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1) Sidney M. Milkis / Michael Nelson, The American Presidency: Origins and Development,
1776-20004th ed.), CQ Press, 2003, p.58.
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2) Alexander Hamilton et al, Roy P. Fairfield ed., The Federalist Papers, The Johns Hopkins
University Press, 1981, p.59.
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3) David Schoenbrod, Power Without Responsibility: How Congress Abuses the People
Through Delegation, Yale University Press, 1995, pp.31-40.

4) Pl=dY Az A2 Al1E.

5) "=y Az A33.
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6) Youngstown Co. v. Sawyer, 343 US. 579 (1952); New York Times v. United States, 403 U.S.
713 (1971},
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7) 115 Stat. 272 (2001). ©] ¥} A4 AL Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Obstruct Terrorism Act®|T}.

8) Ex parte Milligan, 71 U.S. 2 (1866).

9) Korematsu v. United States, 323 US. 214 (1944).
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10) Ex parte Milligan, 71 US. at 132-42; Korematsu v. United States, 323 US. at 216-24.
11) Bx parte Milligan, 71 US. at 119-24.
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12) Korematsu v. United States, 323 US. at 234-42.
13) Ibid, at 243-43.
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27} ot o] AR W TEF 2k A AAIAE A3 S, A
AE FHom o B Yol nFYEY APtk 1y oL
& AEHY I, 71 F Franklin Roosevelt tJEHo] PAHAL Es] A3}
SETAM RN FHRE S Tl AN o5 AETH Fo Uuk
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14) HEHAEY 3 =FL AAFA dFD Ye £ 2E Howard Ball, The USA
Patriot Act of 2001: Balancing Civil Liberties and National Security, ABC Clio, 2004,
15) Ex Parte Quirin, 317 US. 1 (1942).
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Bush 3330l EWZALIA AXE 20068 Hamdan BAID|A thFo]
Atk A2RE AEEd oiHYe Bush AR SEFAATAE AX)
= Eas §A 2AE dosta dukn $AETe 53] o] Bde] 4=
23N e o 28 AE Al .

sl AN ARAS YA Wste Aol B A AR
g 4 itk hEHE ol8d A EFstook gk o)A o] 1 A4
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9o} pe BPoERE AL UsHY doF TARELE BAE
Agksls My 2AZ EYPAER(the Uniform Code of Military Justice)
2122000} A36R(bL2DE AAsIATh WA 21z we} giE5ES vl vt
2] Avinrgeks 238 AAH(aw of war)S 53k HY WA FAA)
BAs AXNE F oz stk oz A3ex(b)d wEt ¥ o
AR B3 FHAGAL GF oz A, TARTA BE

16) Ibid, at 45-47.

17) Hamdan v, Rumsfeld, 126 S. Ct. 2749, 2774-75 (2006).

18) Ibid, at 2759-60.

19) Ibid, at 2774 n.23.

20) 10 US.C. § 821(The provisions of this chapter conferring jurisdiction upon courts- martial
do mnot deprive military commissions, provost courts, or other military tribunals of
concurrent jurisdiction with respect to offenders or offenses that by statute or by the law
of war may be tried by military commissions, provost courts, or other military tribunals).

21) 10 USC. § 836(b)(All rules and regulations made under this article shail be uniform
insofar as practicable and shall be reported to Congress).

22) Hamdan v, Rumsfeld, 126 S. Ct. at 2779-80.
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Auzg o] FAtA ol ALHe] ARATdos AuH 1) -
FelEo|Atk olEF Bush FPH-] 2X= 200434l AMUHAANA Al
Hog FAHUTt. WA Padilla F720& AHEL. o] AR A= w]=eA
AxA vlm=vo] AFHFUoR AEEY FaA|Igle] FU1s 54E
F=A qR7F FAEUT 2y oo A5AAE B FAel
Padilla®] QJIAES P A13LS AsHAgls Hdd AZi=EAck Ak
20wt o] A1 BRI ol RoARA] sttt U0 ® Hamdi THE2)
A Hd drdHe AFAFACE AEE vjaave AHARTI|
oA A tEF 2L T V1A HEE Zeva IETh AA, FLHEd
o2 ARd ofE FALE @ EA, F84 ZI1FA ARl 74 o]
E AV 4 Y= d8® 2 FAFAL] B3oAM oS A=l a7
HeAo dsixs diH#AEe AsiatelE Btk WA O'Connor HlHT-S
HIZEE 420 tiH e JiQ1e] A9 ARV s 3Rk x3kE Ax
Stk 283 971N Fe AdAHAE FFFOEN olEo] A

23) Ibid, at 2790-91.

24) FAH o2 WYALSTAAdE EHL A= tisk 414 HedHE ddske A4
oA 9-11 HHE AY - 2F - A3 - ALsihr FUEHe F7E - @A) - Al gist
o gastuE 488 A9 WHL 8T + Yok AL BAT A3 ook
Authorization for Use of Military Force, Pub. L. No. 107-40, 115 Stat. 224 (2001).

25) Hamdan v, Rumsfeld, 126 S. Ct. at 2775.

26) Rumsfeld v. Padilla, 542 U.S. 426 (2004),

27) Hamdi v. Rumsfeld, 542 U.S. 507 (2004).

28) Ibid, at 509.
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Hej oAstd TR e F 7R 22X F o= s A9 § 3lvar
3k A, QNREIGFS AR Aolth A, FALEFAAE /WAIStH
= Aolth3 1 o) wi)e)A-E AE3 Thomas TS Al tiEgd
AZAEY o ANEY nFAES AFAAE A A 7R} 752 7
ook 43Tk iAo R Ras/ HAMWIME HAFAFLOR AF
g 9Zlo] wae] MRINRTHE TAR v e RS
A AAF 4 QJEA 57t BAGJT. o5 ol gl AR}
Zo) AxHo FehIE msiEr|Ae F71& FEE AEeldth v
FASAL 1 28 =AR o] AL 19503 Eisentrager M35

th= 18 AASIgT: BA Eisentrager AFANA AT AL 9
T2 29 YFFTL vIFHYd QAR EYFS AHE ke &
Aetget. 8y Rasul AROA TS dEfERRe] g, HIF 89
o] 9x3tm Qo ARt rjEe] B &l A olgle AsiE A}
Ark36) jolrt Ex9ALS A& Kennedy UNHI-S Eisentrager A1) 419]
HFAET o] AldAe] HAFE e BdA AolHe] due ANE
ANk & AAE AL FAATE BgFel W), A E

29) Ibid, at 531.

30) Ibid, at 538.

31) Ibid, at 553.

32) Ibid, at 577.

33) Ibid, at 579.

34) Rasul v. Bush, 542 U.S. 466 (2004).

35) Johnson v. Hisentrager, 339 U.S. 763 (1950).
36) Rasul v. Bush, 542 US. at 471.
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Ao} e AYL o) AR A8 ZAGGT FRARAT

37) Ibid, at 487-88.

38) fhbid, at 506.

39) Rasul TAo| oigh aRbgRel df-2uitel] dia] Mgt 22 Louis Fisher, Military
Tribunals and Presidential Power: American Revolution to the War on Terrorism,
University Press of Kansas, 2005, pp.249-52.

40) Rasu/ B4 g o87ixl HriE sta e FPeE2E John S. Baker, Jr,
“Competing Paradigms of Constitutional Power in 'the War on Terrorism'” Notre Dame
Journal of Law, Ethics, and Public Policy 19 (2005), pp.5-31.
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LFAAE d¥ste FAde diFHEY ABH dde dEFAE 2%t

41) Memorandum from Jay S. Bybee, Assistant Attorney Gen., to Alberto R. Gonzales, Counsel
to the President (Aug. 1, 2002). ©] W|EEL TS AJEAAN A=Eg A hup//
www.washingtonpost.com/wp-srv/nation/documents/dojinterrogationmemo20020801.pdf  {2006.
1124 7).
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[Abstract]

The Separation of Powers in Time of National Crisis.

Kang, Seung-Sik

Professor, Gwangju Univ.

During the twentieth century, advocates of presidential power in the U.S.
have argued strongly for executive independence in time of national crisis.
With great force they claim that the U. S. Constitution assigns questions of
foreign affairs, the use of military force, and diplomacy primarily, if not
exclusively, to the chief executive. After the 9.11 incident, the Bush
administration has made unprecedented claims of unchecked executive power.

According to this, the Bush administration has claimed the ability to detain
individuals, to engage in electronic eavesdropping, and to authorize torture even
in violation of federal statutes. However, the U.S. Constitution does not allocate
foreign policy to a single branch. It assigns portions to Congress, to the
president, and to the president working jointly with the Senate. The framers
deliberately dispersed political functions, including foreign affairs, to avoid
concentrating too much power in a single branch. Also, in most other
democracies of the world, none of them deem it rational to give the chief
executive broad, unchecked power in the areas of foreign and defence. In the
concrete, they all divide powers in these areas between the chief executive, the

legislature, and the courts.

Key Words : Separation of Powers, National Crisis, Executive, Congress,

anti-terror action



