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AZYAEEZA Y A0l AEFHol e EE HPo HANEES BAEES
g AL FEHAE de AoEe olfE AW Aidisith AdEde 9
HEe] HAZE 2%A FEEA @b HAET yo] Avke ofE AUF #d
(declatory judgement)& &3 F2 %93 prohibitary injunction)& ¢1AsIATH 1
v ASRANAE AA #wao] o]2x] 1, Ee AYPAAPAAL A4 A
w3, A AwdE zHeled, FAF ARdA(actual case and

controversy)ol §1THs ol AW #2E 15k

@ a3Ede] Bdax
i) AR

A e i FFAAMIAAE Y AR E 5 HEol FAsRe AL ol
stk WS Wde] YHolmel digt #H¥stu FAF FA(clear and
convincing evidence)7b 3l& ZA-follwt APIAHALE AP 5= Ja, 9 @ FZo
Hl3o] JAHAPEAARE wiAET £ 4 flck § AI7012(DE 71E30 AR
of #gk Akge] APAIAL] @3 Alolm, 1 o]9je] Algtell #AEE APHAALES ulA)
3t Zlo] o, ¥ A701Z(D6) o ‘o] Hol FAHY FAHo] & Hel 7
g Ao 3 & ¢l 1 diAEe] 2 & obeEa § AL ABHAAL
£ HiAskE Jn7t ofun], APAC] Yehd APHAAL A4 Anr 235 A sA )
of gtheka &tk = Abbott ENA WAL AFHAAYPAALE HEo] A8}
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1A gor, AT B8ety $4F FA7 §7] QR APFAAE A
g T ks Aol

ok

i) d<=4
fo] AR M Y] EAIE F 7b4 SHolA sjots oo} dh=n}, shbs APHAIAL
o Aol e sk APEAAlY BRZ 9% GAERR o) @(hardship)©]
o o] ARolXe} AHe, AEHol AHE o mir} WA FrEEE QT8
' o] FEsie] Rt she &3 YEEAoILh AW dolAE o]d o
3 AP Hsummary judgement)?®& AHFE FLo|t) wabd APAAN] A
gatot. g Ao APA #7047} Aks AEA #9Y(final agency action)©]
oA APHAAL] AFsich AR ZoAe o] 7o JHHos AL APl
7ol olz, HEAMAttorney General)o] TALAL WET YuxE WHal=
Ay mojlof vl2A <ol Aot s}, FF Aol Qo] duELS 1
FEFEAU F3 B AFE whrojof g} YuEo] AR 27t gle
Hojd o g AS thFA e L aEdA Azslu Bdad ol
T 9 RN E o]l A oygo] g AR Eo)ga sh,
= H AAE 73} ng 7FsAo] ok A
AME oleidt FEe A%g dAsE Aol A% AAL AT s
2313 oj2f3t ado] AFO R FA o] FHo] aRFHoR AYYu(hge] A

r

2 1o on

(2odo ol

t}y

2, QAugEAL ACKIAE] ruemaking© 2 skl S0l FHAA o
g W) W, T ruee) HAALE Bz BTE 4 Aokn wAHT Qi)
WY o AN Aol “HEko] o rued B ARE AT Yy
=3
=]

ARl Aolgha Bol, APJAALE 317] AsiMe ARIAZE T ruled

28) Rule of civil procedure 567} Asdlil e Ao 8A ‘A7 ZA} 95l F23
AE TFeHA gt sla, HAEAR Mejsld getn 87 o ot AW o
Lia=3
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Akt AEZE BR8kA 9l ruleo] AIFHIIZAA Tt doE Qitke Aol
Atk

2. Abott #43} 2 g Mu¥ Toiet Goods Association v. Gardner A}3129)
M AFHELL AFFHY ruled did IFHAAPEAAPE FH -G &
A8t o] AldolA AW, ‘AxHAEC] HRBA HAtEe] A2E Wl
g ol A7EFEAY $aE FAY F Aok 183 AF%A rule],
o] AelellMe= APHAALE A3l Asd AL oflgtn B|AFTE ¥ 1 ruleo]
HFHolx, FHE Abbott LaboratoriesAhd o] A A rulemaking A3
o] E7keke WA Aojgke HoE FAAT, I rued B3] FZHolx
S5 B7hs g A%E vAE 2L oy, Halge o] ARHAL Wt &Y
ol BAE= Aol I AfoE o P9t FAHE AL ofele olfolM Y
t}. Harlan $Abs, o] AFAO] Abbott Laboratories v. Gardner AYA3} Th& o) &
£ &3 2ol BAJEka Utk

fol AlAolMe) AR Apbott Laboratories AR AAo], AAHoz W
o AN AFE A3 sk wHA A Holl o] gtk 1 HolM:
o] AbE HAMAPFAATL 7HsARE o] Al E oE o $2% 24 Q)
o} o] ARROA Y] ruled D3] FDAZE oJ® 33 dlollM A 5 AL 7Hs6)
HARRY Aol WEE wie AVNETUAlY 4FS FANE F vk AL
dejF Aol Edsich Aol glojME dA 8@ AAPE J&A|, Yot 1
3 ZARAIZE &3] A5, FDAZL ZAL Aol ojwdt o]4-5 AAEA & 5 ¢l
FHolch g7t AF7HA AxPAY B3 E Al o)A FA ZE g9
ARE AFato] & AL ARoA gk ojd #HY fANARE HTE A
Aol HjFo] Bolo} g}, Ygte] A . FDAY FHE FHgae] FAHTY =3
@Ads7] HE e daA - A A HdE BEs] A% A 5
THHoR ugEojof gt o 7L wiUvUe] Ao AulslA Fae F
Aol o1 FH FPFo] L P A% oy, FDAZ} FHAIE L uHg
T AY ¥ AuEd om@ 71 g7t Zas gee Ax o) A
HAHEL 1938Y WA AFH G 2ALE wolor 3t} o yolr} 73

H

e oE rir o
Ll oft %

e

BN e

29) 387 U. S. 158 (1967).



38 Fysi(A12d A13/2006. 6)

of A Fehel FALE Wehshe A9l uol o] 7o) thfo] At ¢ ek
Ao R 5 Q= Sk WS AR ok Al gtk Abae] &
A7k goluka, 49 WEA 2 AN ARl b A s o) APy
AR 7ol ARt

% Abbott ARIIAE rded ZAHoZ AAE 4 2ln 18 Fest A,
o] AAME rule] WA F rued AAleHE o) B @Fshcks oluh

512 GPRNA rulet Aol U ARYL Z AAD AR AR
oIME k) BASA eetkn B rulextAst AAALS) ool S7) gk
the U@ 40l §) mhEelth BAE ruled) AREAANI] AEAolt rule
2 AARE F54, AR Badel dod rle 2 AAZF AAkgol dch
rued 7 Hak APHolx AUl ZAH B, £ 18 Pesl Jorl He
2 A AR 4 Aola, 334 OB rued AEHTL ¢ Hol A3}
W SRR £ et Aol

ol@ TEE BT BAWL PYLFe) v APgAAe) T2 W i)
Tk BFPARAAE BILE Hshol A B AL07E A2l m A}
E4) 9Ll ol Fuas, AA FAYE B DYAQAR AR 3
B2 At o FolA 3 qiek olefd AZAS) A4HE BT 240 ol Suo]
At AnHAe) EwelN PAY, A4, AAYS 2FHT Yok B A7
Azl BE YAl AR AAets B4e o) gEAD, AR AAE
259 A% i B ohle), 1T PN Tk AR - H4AE AR 3
22 #4448 + Aok

Aol WA'E 254 28k Rozw s 2R, By - FHe
THOZ WS e Rol] WEel Fas Ag adtiaol BA opjarke
7ol Al G 9le 2t HEe) ruemakingol e APEAIALIA B A%
2ol, PHORAY rue® SAF AL Aol FANG A H Holn 1
AT ABHAAS] Atk FUANE o H9E rueol AGAAIE 93



zao 3 Fuidy vISIAYS ruleo]) e HAAH APHAHAL - SEHE 39

AEHA0a gk Qg AAE A%A% rizAMtt sk A, Y
He dwky S UF Axste deiA, 2 YRl SR A1l TR
“FAR MBS DEEt Qo B FFYHl FR] TP TaY I
o] Hu la I e FAZE AH3 83Hm e ol well, HaAs FHUH
TR dutgrte Zxste] FHUAYe] AFHDL Aol A LFo AL
e g A dvke e FFYHeR A ATAl, FFAH AHE HAYE
Ag E7leke sz et A AAE ‘aFd] ALSE Be A% 3
AUl A AP E7bestAl Ha, AR de AR
Abbott#HEo] & 19673 o)A nZAF T vl A2 PAAMe AT AE
of Qojoptt & Aol g 2Fol AFHooRt FFUHA N AP 7h
A Evh FAIEL Az Aol wet TAHE ARl o] BE AolE
7HH, #44Ee] ASA(continuum)30oA #E E2 AT dutdE 72
AT g 9% g2 ARota @ AxY FAY'S JHRe Aolx, 1 A5
FHURL Fds] 2ga WMEA AR thEslel’ HFo] Aok . vl= #A

19673 Abbott#ZZ ‘rule®] TAY HEYE AL, F2vet
NME ofn] FygTL7t FAAES ‘A4 - A ol2o "Ikt A
dwel T AEETE YRSt Uk olgt o] ARAY] TANE THiTa
e e AL AR ast] YPoFo) diidol Holl AolE £ 8
T UL FHE o] I AR &9 A&E 27dva & 8= Qle
Aolth. wi2hd @R Al 1072 A2ge] AR AAI'E, ZE Bl &% AL

S7ee 2¥o2 £ FaE fla, vy deke 7AY Adde THRe
A4E EFshe #ROR siAsor d.

i A&

1L ARel O 2nas AR BF DELAYB) FRE 598
o e 2E 434, @44, FA 5288 ANE 9RYE0 sl ALg

30) AL HAS AL TRolS B2 T NS 27N BARULS UE AR
& QAgAjole,
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7 oA st ok @A YAAEA diatd Fnsade] o sk IHAE
B A=A QAR a2 #AUWe] dudde dgS sk o &
Hata, FP2EHE ARl FAUY dhete] Fnidgo] sbssith. a2y
R YRl FHA, A4, 7Y 5HE /e A9l e § nF
BRI ke TAY AT AR Asdol glojok & Aolch FAUY
of et Fuigdidste g3 ulvke 71 Aol

2. AU st Fasgo] Aoz AT Frigte 13E dA
AYLdATo] Jetides da JE BFE HoluA £E Folth F @Al
FHaYAEo] O Qe bR de AL BF Fui49 dide] 8 4 e
Aojtt. A= FFAHA thstd Hdol APUAE A @] el BE
del wHg), AAELTt A, AR e FAYUE At ot o
AARE 25 Fuaddd & 5 2la, 2 stofok & Holoh

o 2

it

Y,

3. FAYUYl i B PESAEAE B estth AUl TAN, dA
4, ARAE Ze oletd duades, 187 dod FAYYo] HEH ¢

ol ¥} I AR 5 Aol

4. RPN APARYAE oA A9 BAAR) dhate] W4
Ago] sok ¥ Yo gloiNETh BEAABIRY BEo Ase] A
AT ol ARYRAS AFREE FolET. Tel AWLET AP2d
N¥e 1 71F% AAE gel s Aol ARl dF dPaANBe] 4
FaAe B2 olth ARe] Ui BLIAR] AR o)Foln Y A
of WFol IRe WEsTh Telt Fnase) s WL diol YA
Bo nE 4o 474e TAK BEATY FAe) BAE 994 A7 2 ol
oh

31 2 AYE A ARFAATS 1993. 5. 13. A1 9189190 2AA); EAADWY LI
o] A EFAHAYAEA 1995. 7. 21. A1 948036 AA); TAWEALY YEH
AAREEENESY 24 2 FEYA@PAEA 1998, 8. 27. Hm 97¥vi372 2
A, AR ZRY FE2AL gk FPAEE v F FYRAPATL 1999. 6. 24, A
97drI315 AA); BARAANE TR 3 FAAAEGHE] FFAYEAGAHAE
FnHYE@YATAE 2001, 9. 27. M1 200087H59 AA).
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flo

5. g} datzeel 484 &Y
Epgah,

24z gusde HPoE & A

tlo

FAlo -z, A, A, A, A AR, J3A APRAAL



42 GHsHA12A A13,/2006. 6)

{abstract]

Judicial Review of Municipal Ordinance in the Korea &
Pre—-enforcement Review of the Rule in the United States

Kum, Tae-Huan'

The Korean ordinary court reviews rules(including municipal ordinance)
when the review is needed for the review of adjudication, except some
cases. In those cases, court sees the rule effects to the people directly
without adjudication which applies the rule. Such rule is called the
dispositive-rule whose meaning is that the rule has a direct and concrete

effect.

In addition to the ordinary court, the constitutional court of Korea reviews
rules directly under some conditions. The ordinary authority of review of
rules is in the ordinary court. But the constitutional court of Korea reviews
rules under the condition that first, the rule has directive and
actuall-effetiveness to the people without order, second the rule has

self-relativeness to the plaintiff.

In the United States, Until 1967. the rules could be reviewed after the
rules had enforced through order or adjudication. But in 1967. the review of
rule which had not applied was recognized, which was so called
pre-enforcement review. In Abbott Laboratories v. Gardner case, the court

declared the rule could be reviewed when it is Case and Controversy which

" Professor, College of Law, Yeungnam University
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is prescribed in Article II. sec 2. of the Constitution and it's effect is

concrete and immidiate.

The author thinks that the three types mentioned above have the same
review structure. The Korean ordinary court's thought of the
dispositive-rule, the constitutional court of Korea's directive and
actuall-effetiveness and self-relativeness and Case and Controversy in
Article TII. sec 2. of the Constitution of the United States are completely the
same, They can be abbreviated in one word "Ripeness". The rule can be

reviewed if 1s ripe for the review.

At present time , the reviewability of rule is being dicussed in Korea
and there is a statute revision-movement to the reviewability from the
non-reviewability of rule. The author thinks that to solve the reviewability
of the rule, the important thing is not statue revision but interpretation of
ripeness. In such a sense the Korean ordinary court should have the flexible
thought of "ripeness". If so, the reviewability of the rule in the Korean

ordinary court could be much more extended.

Keywords : Ordinance, Rule, Directness, Concreteness, Case and Controversy,

Pre-enforcement Review



