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EUZ Al12E ARH 9 ogd 29 3522 A A(Common Foreign
and Security Policy: CFSP) 2 #3 FofolA9] & - AP§EE(Police and Judicial
Cooperation in Criminal Matters: PJCC)oll 98] HEH & 3359 4 fHsdt
o] MZ$ 2Al(a new stage of European Integration)2419] f-Hd gl sl w43}
a9tk o AL Al MY AFEZL 7% three pillars)ell JAsY 82 AAH
(Greek temple)22A19] A& HAHOZ olgfslr] A Aoltt. Bt A3 Asfol
W, o] T2E A3t WA Ao B3 ZE AF g APgS AAstE AL of

o] =82 Jean Monnet Center? AY2Z Max Palanck Institute for Comparative Public
Law and International Law7} 7§&3% “Ewropean Integration: The New German
Scholarship"olA] Werner Schroeder M7} ## 8 =% "European Union and European
Communities"(Jean Monnet Working Paper 9/03)% W9g FHolr},

20043 10€ 29UAZ 2w} ojAlgel ofs] MHE AHAPRY AI-7R00 ofsld FF EU
ato] WHelA(legal personality)E Zrethy HAHo=z #wAstn ok A% & EC/EUY
AA sl e EUe BAE Aol E3g ¥ ECTto] HUAHS Z2a JtHECEL A2812).
o] =& Y17 g FAloz AyH 2 ECY EUY A 449 J&& gotsin o] st
= o 493 fsitta gdd.
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Y, o] 3589 24& 4% 1 99 7FNF A F(ambivalence symptomatic)E
LH_’TEE}-L Athe A& A JYohy

)& Tet7] AsiHE AR Aol M H(legal personality) & 23 Ye7tol g
wojst Aol P dart ot o =L AT FFAY Al N =2 #
g5 23 gtk A "AE FA A7) FRT I9(Intergovernmental Conferences:
IGOe 93] gl #AZ AEHF A7t B 71€3 FAld T =A4olth
19974 2" 29z 20019 Y2249 AF F dite] 7174 A9): 4831x
2th2) AT A FEAE Wslele Ake dury] YT E g A A
ARHR oY vjAgS 717 Hol 219 Aste G o]Fod Roln, A
A WEAXYG B AFL HFHA 2 Y2 Fol I = HE Aol gy
3t Ao Wt oja7bs e W] AL 7| EAHY YA 9o A FRe
dhuto]7] wEolth, ol A 1 A} &7 A A9 FYHS dedATlT, 9
o] A AFE AN, B FFHoRE A% 397, A8 FEATY ¥
A YAE B F&83A Foste bl 7ldEta Aok wetA o] £A9 s1dE EUY
“&*H 3k constitutionalisation)” 9] & F&& FAg. fukstd Agte) FYsiak o]
s @ W2 4L £39 AW M9 £ 1 ZA(the overall objective of
European constitutional reform)o}7] mj&e]c}.3)

ol HMEZR 9] FEL AAA g§EE 7 Aol HdAE 2y Je
7t AEL A3 2 AA FL Y95 E0] IAYEY B3 24 A2 A% 23
Jevh i EAL PAlEert & CFSP oM AF g5 s or)g
Eao] dial TAEY AYY] A wet FFetE olsse b ARAA L

1) See sharp criticism by D. Curtin, The Constitutional Structure of the Union: A Europe
of Bits and Pieces, CML Rev. 3(X1993), 17(69 et seq.); also D. Curtin/l. Dekker, The
EU as a <Layered> International Organization: Institutional Unity a disguise, in: P.
Craig/G. de Burcaleds.), The Evolution of EU Law, 1999, 83; U. Everling, Reflections
on the Structure of the European Union, CML Rev. 241992), 1053 et seq.

2) Although there are occasional allusions to it: “It is clear that this situation, due to
historical circumstances, cannot go on for long time: it should and it can be drastically
modified”, J. Lipsius, The 1996 Intergovernmental Conference, ELR 2(1995), 235(265).

3) J. Schwarze, Europdische Verfassungsperspektiven nach Nizza, N/W 2002 993(996);
Report on the legal personality of the Furopean Union, 21.11.2001, PE 304.279; see
already A. v. Bogdandy/M. Nettesheim, Die Europiische Union: Fin einheitlicher
Verband mit eigener Rechtsordnung, EuR 1996, 3 A. v. Bogdandy, Organizational
Proliferation and Centralization, in: N. Blokker/H. Schermers (eds.), Proliferation of
International Organizations, 2001, 177(178).
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b AFE AT PIAE QHEE ol T A FHFTFAY A 717
A g AAY 9% £ FHAFEE FFAZRY D YT Y Aol @F - B
Ag 71980F gk
BaclMe A3 Az $A(IDF Aol 94 A g A7 Ao tha)
AR F Ao JAAMW)F 717 FR(V) L AFe] HAA A9 FEAYH
o FAQ(VD thal ndar|=2 o} 223 vl Ro g At 35H) Alole) Aol
AYY dA) s EAFCHVD).

1. EUY A=A A

199219 24 7Y wi2ESEA A" FPEFZHTreaty on European
Union)®3} @7 A 50 @3t 42 H3daM AYHUTHEUZS A1z 3
). EUZ %L 7|82 K(framework treaty) 224 vlA =]t} o] gj&o) nlxE 3 E
ofF A} TEAY €5 AT 35 YAAE A TEAWL A= v
A ()7 BEoitn 38 £ Qi) ol9} 2 HetdA = EU
Z% A2z dAlE F59 23, A3z 13 AT 35717 L WA, 259}
ALE AT AT A8 S I3 AN, A5z WE §Y9)3] ojx}3], 9193,
AP ARG A 2 FEAS Aol T3] FES A462~A53RE) F1]), ok
AR BEF AFHAE A3 2 Aotk

AN2e A7 7189 F5Ae B4 2 EUZ ST Al TF5A2%t9] ¥E A7)
B AR dEME bl dEE AAHA & A dolglth niAE RS EZ o)
BEG olF, 71EY FFA A7IHe] BHE WA A9)9} BAA 1 BFA o] Z7}5)
Atk AE 9, FFA A oI FAYAE BT FHAGY o]AE A o)A}
3 HAE AYsta Arke Ay} riAERFE T HU3E 5994 3(European

4) R. Dehousse, From Community to Union, in: Schwarze (ed.), Europe after Maastricht-An
ever closer Union?, 1994, 8 et seq.

5) OJ 1992 No C 191, 1.

6) Council Decision (93/591/EC) of 8 November 1993 concerning the name to be given to
the Council following the entry into force of the Treaty on Furopean Union, OJ 1993
No L 281, 18.
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Commission)' 2kl EATL? T2ju} Yol 24 7]39] Ho] Yoz A&7t &
Ao dial AUAA dA =% 4L 18 Ak Justd ol EURY 22 3%
ARz A A Ful T2 2X9] G da 3159 FFE v]XA ]
Eolc}.

Aol M AN 1 72 [ oy APk GAeHZPA 3 IGCAA
Y22 Bk} AFE FPFFA S AsAHthe Union as the legal successor of
the European Communities)2 1A% drfa9] A¢HE M43} JHE A2 3

& RolalAls RolAAT £497) YkTho BUZS, HUTEALRZT 2 9% B
A WS APehe 19974 109 297 Jorlzgze Age] B¥EY 72 2 @

mo‘\_:

W FEAYY BAE AHEA i 23y 2E EUZRY AI24x29) A38%
CFSP 2 PICC #otll A FAzA £ 377 ‘A (agreements)' & AZE F 9
= AgE oAl A FAFhI0 TP EFEL, FTE A F2 FAS A8
HAAZA o]A}E7} ol9} e AL AAE F YeTtel Ui gL 3] & A2
wokglot.

EUZY, FH35A4EEY 2 97 343 998 /HAske 20019 19 2693 Y~
FOHDNE o9 22 WAAFE WA Qi BAHoz Yrzoe FFAYP &
oAl 7189 A4 FHo daiA dFL Aok B AFE A8l ofF FuRE e
d& Eof, CFSP 2 PICCS 22 A4 Fopol|X 7}3thA(qualified majority)o] B
o} Bo] AHeg Aoln, EUR A24Z 433} 3 A24x 63 2 A|38%9] M2 7
AL FHAT oA 3ol g3 AMAE AL AP A|BE FEIhn AT 9

frorir

7) Not in legal texts, see resolution of the European commission of 17.11.1993, in: EuZW
1994, 34.

8) Affirmative: A.v. Bogdandy/M. Nettesheim, Die Europdische Union: ein einheitlicher
Verband mit eigener Rechtsordnung, MJ/W 1995, 2327, note 47 with reference to the
right of self-organisation of the institutions; opposed: M. Pechstein/Ch. Koenig, Die
Europdische Union, 2" ed. 2000, para. 182 et seq.

9) Conference of the Representatives of the Governments of the Member States,
Addendum to: A general outline for a draft revision of the treaties, CONF/2500/96 ADD
1 of 20.03.1997, Chapter 4, 46 et seq.

10) See S. Marquardt, The conclusion of international agreements under Art. 24 of the
Treaty on European Union, in: V. Kronberger (ed.), The EU and the international
Legal order; Discord or Harmony? 2001, 333 et seq. G. Hafner, The Amsterdam
Treaty and the treaty-making power of the European Union, in: Festschrift fiir lgnaz
Serd]-Hohenveldern, 1998, 257 et seq.

11) OJ 2001 No C 80, 1.
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o} ECZY A2542% 439 A% ¥5A9 $%(a sort of unification of Union
and Community)& 91338} glch CFSP 2 PICC #oboll glof At WA 397t o
AW #E(Official Journal)ol FnATHE AHd wet, 3549 $EE FRARY &
B(Official Journal of the European Union) 23 AW 3Ath. EUl loix TY3E
3l 9B Ak Sy ey 25 (European Coal and Steel Community: ECSC)A
AxY] £47)%9] Bad ne Y 2 4&d737]8(Coal and Steel Fund)oll thal
A 98 AFHA 2002 74 23UAE 2 EE7IF0] HaE F ECSCE%4L EC
9] o]ol& A3l HAHUT Yz o3 ABH ECSC & AFA12 A1z 1%
o o3, ‘2002 7Y 23942 EA3= ECSCY EE Ata) #¢)E 20024 749
24452 ECZ o] dH KAl assets and liabilities of the ECSC, as they exist on 23
July 2002, shall be transferred to the European Community on 24 July 2002)'3 7
At g1

A2 ‘Y2 olF B (post-Nice process) ol AlE dlolA 20043 IGCE FHIE
Ho 2 At v} BAstY =9y} 1Y Folch. A% R EURY] HA A%
A FAE o] =99 F23 REo|Th1) o] =99 AHY EFL “FHANES
g AW Fs}tod(Toward a constitution for European citizens)” & 54 3ol 2001
129 14~15%9 ¥d3tel LaekenolX 3 #yolabslel os) H3d wHrHI <
oA Haid =9 7 7 £ FAGLS Fyv e AFdE Ao ¥
A4 &4l 53] Aol THAYL FHEo2M F2 F7HHQ ik Alegal person)?
F4E& 5t I ¥ AM(legal personality)S F5F A7 FAlol djs] =95t
ek Heo] Agy FEAPY AAE AAs7] A Aape] el sl 2ARL

2 9lehe

R SR

L

12) See Protocol on the financial consequences of the expiry of the ECSC Treaty and on
the research fund for coal and steel

13) See also Decision of the Representatives of the Governments of the Member States
on the financial consequences of the expiry of the ECSC Treaty and on the research
fund for coal and steel-Statements, OJ 2002 No L 79, 42.

14) See number 5 of Declaration 23 on the future of the Union, Final Act of the Treaty
of Nice, 0OJ 2001 No C 80, 1.

15) See Annex 1, European Council Laeken, Presidency Conclusions, 14/15 December
2001, Doc. SN 300/1/01 REV 1; see also Report of the European Parliament on the
Legal Personality of the European Union, 21.11.2001, PE 304.279, 5 et seq. and 12
et seq.

16) See Doc. CONV 73/02 of 31.05.2002; Doc CONV 132/02 of 19.06.2002.
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I 9+ A%

PlAEIE olF, ‘AW HIE WA AT YoiE Lad Aefoln). s
AYL PRAT G2H PYo2 35A%Y 984 AT FISE A£} BelA
g,

1. ¥z 24

AHdE S (temple model)E 33 AsflolA et oheg} gz1E9] AP 5HA
A AAE A Qeh1D o] B EUZ A1Z 339 9AsD QoH, FHEF
A, CFSP 3 PICCS 3 @2 Al 715 91l Adso] dvke A& WEstx glck
a8l RE 7159 AEsHe FF57E(Common Provisions)®  FZ7FA(Final
Provisions)Z Z7} AbQ9] A 33} T35 sidgtt) AHIED L EUZSF A3z ©
gt Ao F3 sl T8 ZE B85S A8 A BHF Ao oA ‘A
& AdE goz AR d 7ldste 9% AXA 24/ political
metaphor)o|th. dgke] 9= ECR ool W& HA 9 =2 EUZY AVH Z2 AV
Hol dAgte] 279 o Fof AHlo] goldoz2e Al ALH. HHoZ T
A, o] ZRE FFA0R BEUTE AL ofln. st olE ECE e AF
7179 7)ol TE 7179 718 ojm g HEg B g } EWV] &3 g7
Folt}. 57} CFSP 2 PJICCY 5YUT 242 FA ] 9} gL A9
o]c].'18)

r

rlr
r°“
rlo
4
P

17) See in connection with the temple model M. Schweitzer/W. Hummer, Europarecht,
1996, para. 58: G. Isaac, Droit Communautaire General 1999, 12 et seq., BVerfGE
89. 155(159)-Maastricht.

18) C. Busse, Dre vilkerrechtliche Einordnung der Européischen Union, 1999, 162 et seq.
and 256 et seq. qualifies the CFSP and PJCC as international organisations; critical
Curtin, see note 1, 23 et seq.; B. de Witte. The Pillar Structure and the Nature of the
European Union, in: T. Heukels/N. Blokker/M. Brus (eds.), The European Union after
Amsterdam, 1998, 51.
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2 =733 (Common Provisions)

(PJCC)

2. AR AA 23714 A Alole] A@A oA A%

WEFANHQ 4 Folle RS WUAF S 2R F= FAZ7 FHo] FEQl FA9)
HUAE 21 Qe FEAE AT ABo2A BE Aot doh A% TEA 9 A%
o) @ FHE BASHHA EA), ha, ) A LAY Fofel] glo]19) Iy FAe
2R 9% A¥7 AA%@n intergovernmental platform) 2.2 &8t} o] As)
T PRRESERGL qrAoz HAY FEYA FEI e BaE oxay
E gErks A% wigs T gl o] Asle 2RL AasetEa R A 9
Po2A FYAEA E(the single institutional framework) HlebR.3 Q)= Ao},

l".&

el Aol ofel Wol4 71 7A REE Buar) FNE A AFT o 13
HE 22 9938 992 1e8A %2 4 Urh0 of o|g L EUZo] 393
et A9l B4 ATAE BARIER SEsh sk A sk it 3

19) R. Streinz, Die Europiische Union nach dem Vertrag von Maastricht, ZZRV 1995 1(4);
BVerfGE 89, 1565 (195); similar Pechstein/Koenig, see note 8, paras. 92 et seq.; A.
Pliakos, La nature juridique de 1'Union européenne, RTDE 1993 185(211).

20) See C. Vedder, Die Auswartige Gewalt des Europea der Neun, 1980, 5.
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ARo2E Aol FAA 79 A9 FA|(a bearer of international duties and
rights)ghe= F2 AA3 et

3. £2d 230X A% TFA

& sl o]22 Al o] MRS Fujaly] st AflA AFH =49
SA< AAsL 2D o] A A% FFA Aol AxA 2 A4 dAE
AsHA B F, 24 2 ARG 24 DA dig A 79 glol 3 Wt
AN 2 ¥HE uigkE ot wetA o] Adle A% FEA7 EUR% 35 -
TR Fet] e 249 23T YoE AME HYE & Qi) o|gogA
A3 ek e Roloh

e

RO

rr

4. ‘3539’ 23|(a "layered' organisation) 22419 dE}

UrE AR P2E F3HY FA2 & 302 olsfetn gk o
359 999 HAFER P yHoR 538 SrxAoen Bz 435

2 e r[o
2 l-N

Z—- ojt}.23) THAQ 2 JIQJsle AL gutdog YHHoZ B Rz
7HleHs A3 A9

—1‘7‘7‘4 TREYE o FFAY £olA ZotE 4 k. ECZF A07Z 28
oA W& F33%92F(European Central Bank: ECB)3} A266%0)] wWa #3Fx1-23)
(European Investment Bank: EIB)& ¥549] 3 Yo] =] ¢¢u FFAUAAA o2

21) M. Hilf/E. Pache, in: E. Grabitz/M. Hilf, Das Recht der Europdischen Union-Kommentar,
Looseleaf, 1995, Vol. I, Art. A EU, para. 25; Lipsius, see note 2, 265 et seq.; G.
Ress, Ist die Europiische Union eine juristische Person?, in: G. Ress (ed.), Die Organe
der Europdischen Union im Spannungsfeld zwischen Gemeinschaft und Zusammenarbeit,
EuR suppl 2/95, 27 et seq.

22) Everling, see note 1, 1063; O. Dorr, Zur Rechtsnatur der Europiischen Union, EuR
1995, 334(347); W. Schroeder, Die Rechtsnatur der Europiischen Union und verwandte
Probleme, in: W. Hummer/M. Schweitzer (eds.), Osterreich und das Recht der
Europdischen Union, 5th ed. 1996, 3; C. Trile, Verlethung von Rechtspersénlichkeit an
die EU, 1997, 29 et seq.; Curtin/Dekker, see note 1, 86.

23) M. Hilf, Die Organisationsstruktur der Europdischen Gemeinschaften, 1982, 357-358;
see for the legally independent suborganisations of the United Nations H.
Schermers/N. Blokker, International Institutional Law, 3th ed. 1995, § 1571.
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HHoz 23d WJZo] Rajg xFojth2d ojd] Qg R s 7HA
I, ECJe) A3 Folo 53] FFA% 3 A=Hoz A3d Abra, i 9 7]
2 adkia= 52“?'5‘5} 25 3%3d 24 Edo| 143 W A TTAY BAE ¥
°ow‘%} T %i” Aoz M. FEAE EURY A1Z 339 JolAs J9o=2A
-?4_ 71 22 AT FAd A tg XA dhE dape
x FFHoE TAY FEAM YHoZ THEYE FAE AT
% 9le Aoz 73drh Atsh CFSP 2 PICCY 37 agdlA Aide= ¢34
95 Hzho] stz Yok AF 2 A I8 APY 2 AH L A FHL ¥
24 2 ALHOE o]FH 715& /I FF718E B3l 7ls e dAH o &

2

5. A%t} FEAS

314 o] &(the merger theory)2 2t 731 A% € F5A9 ddd S =zt
o] 0|2 3] A HEtd o g A Ao AFE wiEste Ax ¥4
3} #ol op)gl $AFEZ(an umbrella structure)E ¥ A 2 Rz 02X 9
2EA 9 2ARYE BAZGT o] o] FEA YHoE A o3 FFHEUL
FEAE Gl 07 Agto] WAAE Afsta, 1 A oFe FHATE W
202 EUZ] 71%(AF) 2D (the pillar model)E 143Hc}26) o] 0] sh}e] =
29l A% FEA glo) AAH - A8 H AA9) BEsiA] v HACR 59 5|
g 9dAS FAske AL £EGE FTee Hws va ok vdE, AR de
facto) AR GAAZA L 2 7|FEL 71 AR YA sjoptt gt FUH2A 9
Agtolgts WdL EUZYH 35zt AAo] 359 JAAE FAstL
o|&3 A Ut

24) See Case 85/86, Commission v. Board of Governors of the European Investment Bank,
[1988] ECR 1281, para. 30; C. Zilioli/M. Selmayr, The European Central Bank: An
independent specialized organization of Community Law, CML Rev. 37(2000), 591(597).

25) Examples already mentioned in Hilf, see note 23, 358 et seq.

26) v. Bogdandy/Nettesheim, see note 3, 3; A. v. Bogdandy, The legal case for unity: The
European Union as single organization with a single legal system, CML Rev. 36(1999),
887; A. v. Bogdandy, see note 3, 177.
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6. YA 43

Aol AES =ot F2 48] WH Al disl tFa Aot 9 F5AD
AA B4 2L T F5AYL A3 £95kA] o). £3) F33E 23084
9] At o]&2 AR & FEL WAL WAL Z oF A 2Ho] Hojo} h=7lol sl
HE3A] Esta ok welr 94tz 2 9] W(the law of the umbrella organisation).
249 dPol FFANF A A8 FR3ln vt T FEAEY g
AT Ao ojdE & Tt dis) EEET 2 Folglth 9] Polge
TEAE B3ste ‘AR (roofl)) 224 9] dge] Fd7} AFE £olF, 0|24 2 A4
Y TAR g YK E HAS AFHL. o] o]BL 2F] FY U3 ZH 3 EU
Z%A B F ol s AEE & Aok 23y J43) E9Es iy - YA 7
ofoll el tHrojo gt wix|toz ARWe A% FEA L P FEAYL
A B3 F9G FA dig g A2 Ad e FE o Yol A
22X AR 4 QLS Eolth. 1 o]BEX AAld didla Hrlsojof &1, wetA @
ol s AAE e} 2ol 2L ALSA, A 2 W§A HA9 FHE 3 =

% g AMe ohickee
V. SAER o] A9 A&

Ao FAFFZRY HHY & Hoar] AT 3L FdEr] M s A
2 %914 (international legal personality)ol] B3k =oJ 5 €] AjZtsjo} dlt}, Wl A9
AT 939 AAL S90S H8) AAAHA Aoz 7HFHG .29 ZAAA 9o A

>

27) See presentations of the Jurisconsult at the Council and the European Parliament as
well as the presentations of the director of the Director at the Commission's Legal
Service, Doc. CONV 170/02, 02.07.2002, paras 10 et seq. 16 et seq. and 21.

28) See U. Di Fabio, Richtlinienkonformitét als ranghtchstes Auslegungsprinzip? Uberlegungen
zum EinfluB des indirekten Gemeinschaftsrechts auf die nationale Rechtsordnung, NJW
1990, 951.

29) See the note form Mr. Giuliano Amato to the mandate of the working group on Legal
Personality, Doc. CONV 73/02, 31.05.2002.



ULt 49TSA - A9E 19

32 YA AA(an independent entity)2A QA3 Wby ZAE §9)FA(an
international actor)2 AA|TE30) Aol WAAL K Y EY7Fan
independent body with legal personality)o]i, EUel oja] dH® A7) Te] g
g8 7&& Btk o)L FAAY 2% 1A 7128 & Wt

L. S7lol@d] Hjo] & A% ATA

ol B2 Gao wet AF3E AT E4T ARE 2 Utk Jusid o] o]
dutor & 53 7 gl A7 TAH HAA de s dis] A&Esn
Ack WAAL od 7179 WF2E AR A 44 Svoze FHA g
o st 22 9] AT € Az g dijdA e GE§E u)d Rol7] o
Tolth. TFHoE FAH ATE 71 EF 7179 AAl EAL 1 7| BE Fato] uR
Aoz vepdt) W17 2 AAE 7189 wiFe) Jleigln, YA v)5e] |k o] 717
T 7187 B, 42 4 59 S S5t FX A A YA Bat ol
A YYx wj23ich 2 WFAe FAHL dasx) Q). Justd At 1 AN
718& 72 A E3AT AT ECZ2Y A3z A5z w2d, dge vy
79 E9 WY WolA 71&9 FFA 718 AHEE £ o

AL F44 A¥E T E SR AR A7 F7ke viasiE o) 271 2
o] HUF L o|EF sdolete Aolth Wty g s & Z7heA 9 239 A
ol o3 F71e] HAF9] MdE AT AL AYstn ot Hustd ol Tl o
A9 B4 AAE HHoE gdste d Bt adHo)y] wiold. XL HUAL
E4 71%< TRk st 717 AR 73 A% fictive contract) 22A9] =
7t EA& Aolay] A3 BA2A a7HYen, o] 2L sl Bt ¥t B
A ATh32 G- gAslA doiMe 23 AHL EURF Ao FHa ot

30) See Editorial Comment, CML Rev. 38(2001), 825, Marquardt, see note 11, 337.

31) v. Bogdandy/Nettesheim, see note 3, 15 et seq., with reference to E.~W. Bbckenforde,
Organ, Organisation, Juristische Person, in: Festschrift Wolff 1973, 269(287), H.
Heller, Allgemeine Staatslehre, 6th ed. 1983, 228 and 264 et seq. v. Bogdandy see
note 26-The legal case for unity, 906.

32) See C. Schmitt, Verfassungslehre, 5th ed. 1970, 61 et seq. An older approach refers
to the opinion that the state as legal entity replaces the monarch as organ of
sovereign power, G. Jellinek, Allgemeine Staatslehre, 3th ed. 1913, 169 et seq.
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Austd S7h= A9E AL 71 T 230l 2408 1FH7] Yol 1y
AFAAN ol F7H] HAAL AP 1 7158 FAsT Ytk HA4L Ay
7kel A=7ke] MGzt AAAE AAste | BA S, 27k 4445 FAY o
ol ol A3Tol gt AT FPE B AT}

QBAA L] HEH 2o HFo] Ao APS ATFAEE AN B EAE )
Eata ok fustd Aol A=A JAL 04 RREHogw Fy}e] AL} Rt}
T 2 AR B 7ML 7] wEolth3s) a@fi} o) FEAYe] AyHos o
FE M Y g AU Yehbs F23 EAolt) Zrto)&o] ojd A 23
A AR PAE HFerte HAE § ivke AR F47bsEta AR T gk
EAE ‘F5Y 33 B3 common public authority) &2A42] Aol W3l AL 17
dlol 2EE WE £k Urk3e 28y dgte] 7k opetn AL 19 FAA
Ve YA F e 2 ARty 71 A3 2 93 ZAE A2 Y3, o |
oA ol F7te] ¥4 A% wjwy & k.

2. ZAY 994 Ade) 444
JoIA A% Fol2e) ol tig ARHY £BL Frjolgo] opith, T2}

T7H] FFol B WA g A AR 44 ZAH - 2201 IR
(international and supranational public authorities)® #&3sld a3t}

FEFTNAE 25907 89E SRYRE Fabr] Qalo] WAl P, 2
WY A9 250 YTE A&HoZ WYY 5 ATk RS 402 Yehyn

33) Detailed C. Mollers, Staat als Argument 2000, 151 et seq., who defends the doctrine
of the legal capacity of the state against the theoretical criticism by referring to its
functions in positive law.

34) v. Bogdandy/Nettesheim, see note 3, 11.

35) See Case C-359/92, Germany v. Council, [1994], ECR 1-3681, para 38; against
constitutional analogies also ECHR, Matthews v. United Kingdom, Appl. No 24833/94,
para. 48 = EuGRZ 1999 193; fundamental H.P. Ipsen, Fusionsverfassung Europiische
Gemeinschaften, 1969, 45 et seq.

36) Decision 1/78, Local Protection, {1978], ECR 2151, para. 7.
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oh37 EgE I A TAY A & FRo2AY AV|EE HHoE YUY + A
A B, £ 25 JYEZFH glojd + A @t old Fyste olfret 4, IC)
= UNRZo2RE UN A4 HA43 1A dAE 333, & Ty ARz
o249 FAH 959 A g /Hve AdE =31 glok v “857) F& 1 9]
39 s ARrA L AR P70 YARAAYH, aAH R JFE FYEE o
Fag PANE & 4F2 A2 7 UAE 20|38

AR RAo2 ECIE 7179 AHEA 533 2 HAME A% B33 Q420024
o FFA Y FAZ HA A 3 dFPt ECle dHczE S, & &
gH o2& olu] van Gend & Loos WA ZAF o] vwste FFHAA =
g 34 A9k F5AY A =6 1 84T A7, 1 Ay 7, &5
A 2 71549 Aoz RE Y Aot} ﬂ%iﬂ"ﬂ A HWYUAE Fogis AL
31479 olale] tglqd FEEAY o|Yg FAdle FELEA ALGHY o]9} T
AL Algera AN 7P S8l =2juttt ‘ﬂgi-ﬂv—%}(Advocate General: AG)
Lagrange® T3 #ol 19 ZAsE A¥sta ot

i.

“FEAT Y g3 TEHE BACY 281 I AAZ FEAe 2 7sH &
HE sl o o3 WA A4S I Aotk (Community is a legal person
governed by public law, and as such, it shall enjoy 'the capacity it requires to

perform its functions and attain its objectives'(Art. 6)...").40)

37) See for the whole problem P. Bekker, The legal position of Intergovernmental
Organizations, 1994, 52 et seq.; N. Neuwahl, Legal Personality of the European Union
International and Institutional Aspects, in: V. Kronberger (ed.), The EU and the
International Legal Order: Discord or Harmony?, 2001, 3 et seq.

38) ICJ, Reparations for Injuries Suffered in the Service of the United Nations, ICJ Reports
1949, 174(179 et seq.).

39) Case 26/63, van Gend & Loos, [1963], ECR (English special edition) 1 et seq.; R.
Bieber, in: H. v. d. Groeben/J. Thiesing/C.-D. Ehlermann (eds), Kommentar zum
EU-/EG-Vertrag, 5th ed. 1997, vol.1, Art. 4 EC, paras 21 et seq. emphasises with
good reasons the permanence and the independence, which constitute the difference
of the institutional structure of the Communities compared other international
organisations; see also Case 6/64, Costa v. EN.EL., [1964], ECR (English special
edition) 585 et seq.

40) Opinions in Cases 7/56 & 3/57-7/57 Algera, [1957-58], ECR (English special edition),
39.
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EEA [ ARzl 9] A= 3539} ol SHW, 2% 71903 3937 Aglet o Fqt
< 53 E EF U17NA FEA A9 822 JEA g TATYY =53 ¥
ele] ¥4(a loose agreement)?! 47 A2 th(European Economic Area: EEA)7F]
gold SHoll tia] 71gstn JYrhav o] duelx, dF HAF & EUZRS A2z
TAE 32 AN FAH AN Y83, 1 JFE ALY - aRF o= FYE)
A8l 2 A9 JLF 2 RH ojgdh= Hl glof ofF Fadth4

b) =HIA oA qHA J|Is

FATY Yo} FAH WAAS 2 g9 ANEH g Brke AAH SN
25 §). 02 WMo Eo2 ATEAY AYFE Weos du, zok
R85 AT e 229 Bl B AT el L 5 Uk YHHoz 9
Rsol, 22l glof ZAURA) B AEL 222 Wejo} o Ro] B FAs} v}
WHIZ 71 A9 WA 24A42H FFHE 7120 3 A8l Ao 249
o] FolAIthad SO, oI, ZIek WA el ob)E Eale] sl 7} 3
U AL7heh gol T ARL WA TR0l B AT W3 REA 22 Az
Wolglrhan of WEo] 02 Q%7 FEA /1B WAY 2% Age] A9lst

B AT dgsls A A Q.

3. A% A JI4

Ao WAz fEg 73S, dE Eo], ECZY #2812, EAEC(Euratom)&%
A184% 2 ECSCZY A62E EUZRYGAE Holx| get)

a) 2|29 o

41) Opinion 1/91, EEA, [1991], ECR 1-6084, paras. 20 et seq.

42) Presentations of the Jurisconsult at the council and the European Parliament as well
as presentations of the Director at the Commission's Legal Service, Doc. CONV
170/02, 02.07.2002; note from Mr. Giuliano Amato to the mandate of the working
group on Legal Personality, Doc. CONV 73/02, 31.05.2002.

43) See v. Bogdandy, see note 3, 183.

44) In community law public liability depends on whether the damaging act is attributable
to the Community or not, Case T-246/93, Bihrung, [1998], ECR I-2025, para. 26.
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o] 8aF Y2HE IGCAM =9HA1, dFAl FAY A4 & Foae &
Aol AU 28 EUs 233 HJAEE 7 AA 4on, & 7MiM E ¢t

‘3}“ olf2 13 AL FEHA FYrE4S) Ed AP HAFE M AT

E2 71 7lge] opel FA A HAZGlel FATHE FH 2 7Aoo of gt

0131 7183 A PFEY A7} drhee) 22t ditel digk YA o] 13 FALA
44l A= wEo] AFHojol drie AL F9 A7t YrhdD Y7 AAFEY
A EE EUZYGY AFH - EAEF #Ms Fd9(through systematic and
teleological interpretation of the EU Treaty) ZAITHA @S 13 WAL AF
e Az whdat] okt

b) H&S UEX A

FAAH WAL FF ojud AP APA FEEHA FUhoe oRE AFE
t}48)

a2 EUZE B8 QoA d8s g2dvtke 14s s ok dE
Eo], EUZY #1120 wad dA3he CFSPY ZE Rolo s 1 AAlel Age A
A & Aok E£F CFSP 2 CICC ool Yol EUze A4z 3%l AT A3t
TR Al Fd=e W§A Tl vlFo] B o, 3459 FFE Ashe EURY
A19Z 2 A2024 FAZ Y JudAe dg 159 HF& Y F 9 Lol
EUZSF A34x 28 W& 712243 AA(framework decision and decisions) 5%
ol siFattt. 2eld WA YT TEHE Fobd o] YTz RE APz A
o] ojdo] P, E AP 1 AFE PAIATh4Y o]o) B3 A U5

45) See proposals of the Irish and Dutch presidency, CONF/2500/96 of 05.12.1996, 91 and
CONF/2500/9, ADD of 20 March 1997, 47; hereto Pechstein/Koenig, see note 8, para
65 Neuwahl, see note 37, 15 et seq.

46) Documented in Busse, see note 18, 46 et seq. In the meantime the community institutions
assume that the Union already possesses legal personality, see Doc. CONV 170/02 of 02
July 2002.

47) Against a historic interpretation of the Treaties and for priority of teleological and
systematic arguments Case 6/60, Humblet, [1960], ECR (English special edition) 559
et seq.; Case C-292/89, Antonissen, [1991], ECR 1-745, paras. 18 et seq.

48) Pliakos, see note 19, 210 et seq. and 216 et seq.: Dérr, see note 22, 340 et seq.

49) See also 1. Seidl-Hohenveldern/G. Loibl, Das Recht der Internationalen Organisationen,
7th ed. 2000, para. 112,
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LH o8 ojgd 5 JUTHEUZ S A23% 2%, A34Z 28 ¢ & 33}). HoJE CFSP
€ B3z ‘FFAH(Common Policy) 2 AT k. o] B3 AR ¥
g ol SR WA AA9 #5028 gFoN 1 Yok= AL ou)3i 50

FEH 2T o]F, EUZY} #1242 2 A|3820) wp=H o]A}3]:= CFSP 2 PICC of
AM FAZIT FL A3FH §HE AAE AL 7B, o)k 3)Y2e Yoz 7
&3/ FHEUZ O A24Z 5% & 63). TAh: 3939 EZA oA1g)7} g
Hstel DAYHAE Fete Aoz o FHL AT Fhs) grEEgdA
FA HF FoJolA AeE M AldZ(declaration n° 4)= EUZF #A242= 39
%2 EUCIAl 489 89'S osid gtvta shs ol 71z8tz ok Al 7|9
L2 OAE'E FAEY FARA ‘AR S Hol FAY RololA ke AAT 4
Aot st oujelA] EC2F A3002E sj4shs Ho] B} 58S b= Aog 1
o]71% @t 19 71&HE He AL FYFWo| T, oAk3)e o)t FUF A
o tiEio] PFg Rolrk w2, 24& A7) Y3 o)akg] Q] &7k 2ok 9
a8 TEE71E Aot HATl dsiMT ALdol F=d 4 9ot Al EUZe A)24
£ 139 g zoke] AZAL EUZ A2 5498 243 §59] g} 37 At
9 Ao sl CFSPY ‘old’9] FEalolt), otxv|lEge] Xy Mol A4z
(declaration n® 4)9l th@ W= CFSPO] & £olM Qe AE 29FS A2 oAty
9] Ago] MFA TId Ao ohzh= FAo|tk, kst ECZS A|30029} vl
7B 2L £ FANG 2] A 2 avel AEd 22 FHoly] gEolt},
28 A2 JAH AFL FAH oz oln] FaHEgxet o A& CFSP
of ¥ EUZ%] AATHoZRE fefdtth. EUZY A242E 9 o] FHS9 ‘o)
'S g Aorksd)

EUz o A23%, A40z 2 A4329] 9o M2 A4 Z3K(flexibility provision)

50) F. Fink-Hooijer, The Common Foreign and Security Policy of the European Union,
FJIL 5(1994), 173(174)

51) Report on the legal personality of the European Union of 21 November 2001, PE
304.279, 9; W. Cremer, in; C. Calliess/M. Ruffer (eds.), Kommentar zu EU-und EG
Vertrag, 2nd ed. 2002, Art. 24 EU, paras. 11 et seq.

52) Marquardt, see note 11, 340 et seq.; v. Bogdandy, see note 3, 184; Hafner, see note
11, 270 et seq.

53) The same is valid for Art. 38 EU, see Marquardt, see note 11, 347, see for the
competences of the institutions in accordance with Art. 300 EC, Case 327, France v.
Commission, [1994], ECR [-3641, para 28; for the implicit competence of the EC
Case 22/70, Commission v. Council, [1971], ECR 263, para 15/19.
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A YZE2 8lo]F CFSP 2 PICC Eololl g0 Ao} =X g 2&9 %
BE HolUrE g2} 3939 A4A 7] A (constructive abstention)& 38
AAY EUZY A232E AFEU 7147t Aok A% FAlo 2R ‘A
11 gtk ol Aol I AN 0]Yd g F7E F At AE HAFEH

d

o

ok Jp rle
lo
fu

ol

’

?_

c) ¢8tol kAl X(The corporate structure of the Union)

ZAZHY 1 TEAY A 222 AR W0 159 e JPT 5 UE
343 7|3 7R

JAYTEL IE Aold] AFE ARtk FAS EUR A1Z 18049 Hode
PAAL 7HRE A2 G 4PE AATES Ed AL EUZRY A2z w
g 2A oo 1 AN S Shs) A ASHE Folgh AP EUZS 411
% 1%l w2} CFSPE 5% 1 235¢ ‘Aot ol sjof apH, &£ EUZY A12%
of me E43 WH 5L 53 1 FHES F ok dvk EURS A172 13
Qo] ‘Agte] A9 AL 1 FA| 3 FEE P CESP #obollA EUZY A
18z e} ‘A& ool o8] tixHL}. wpAT 2, EUZF Al4920l whet 71913
o}(applicant states)< ‘A¢9]’ 3 ge] drh WY FA7t IF 22 CFSP 2 PICC
Folol A HEe Hefo] dia] AFL o o AER L 257K AAY olPg A
AARe dag ysx F3vin BZ3chd, EC, ECSC, EAEC(Euratom)®] 392
2 Y2 L FIHEL Mool AL AGsithn AE & oS Aojoh AFHoF
23 shtel FF Ao sl shvte] H7Htol 7Y E 4 ltka st AL FFA Aok
of oo FAske AAY AA Fole o o 7HsdkA ath

dAgte] Wod FxRE AET IGO0 2 FHBAPH(Ewopean Political
Cooperation: EPC)3H= &g dgo] Aokzo] olle} ‘3Ydz'ox FAHUHhe
Union ... consist of 'Member States' and not of contracting states.)& AHd& ¥4
3t Qlrhss) EUZFE 39302 stog dE £of, EUXY A1z 23 wet 4
3to] CFSP £olofl 9lo] A 2 AJadcf&(the principle of loyalty and mutual
solidarity)& £3l Aol dhal 58 o5& F3sta Yot EUZF A13% 28

54) T. Heukels/J. de Zwaan, The Configuration of the European Union, in; D. Curtin/T.
Heukels (Ed.), Institutional Dvnamics of European Integration-Essays in Honour of
Henry G Schermers, Vol. 1, 1994, 195(200).

55) Dismissed as “cosmetic” by Pechstein/Koenig, see note 8, para. 85.
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gzt FEAHE o|P ‘A3t R HYF o) 93 ol rEHof dth. thE FHoRE,
Az g AFY o Fol B3te 2Y=EL EUZRY A6z 19 upg} 1 714
AL EFeoF dot. AT YT Eo| 1 AIEY FAYE EF3] A 1
g A9 FEA He A%E olaste A 18 AL ol ofyr}se

TF FAE olY3p] At AV BAARA WEoR TE0 g dHd |He A
§he zoke] FAATL A9l 71Hel tid 1 oS @3] flol 189 TFYEE §
EE oAtz B2 A og HEdn) e dUAES & AAE /HER

HolAtg], F393, olAt3], FNd3, APATA R HAS 2 7138 7L
Itk B4 7155¢ EUZe] CFSP 2 PICCS #a% BUZ Al4zsh A5z 2 7]
B} AATAEY €35 Jouz o] 7]#HEL EC, ECSC 2 EAECZ%Y d53te 3
A A7|BET T3l AV|FEC] &7 AFE AT 7IHOE FEF ok G
U =& Jdid 7]lent institutions)dl] HF3AE Ferlste AR disire 4A
8 igs A X¢ AZ Folgleh. F 7H9 Zell Ao, d%e 2 =g 15 B
AL 7H & 93, T o] HFd dFL FATYLZRE fFrfste 2 A ol§ &
oA AYE FH] P AARPES /KL A

AR 2 2371 A9 S WA F32AM9 Ajthe Union as a simple
legal association of intergovernmental and supranational policies)& H}gtRE o2
2 58 AxT EURY A3Z 18] ddAzd E& 3rsta A 4. o 4L
B 914 . AAAH $dE Foo] Esol & P g AUS THEL YAE &
A5t Aol WA F2E 4T o FAE £ e 3FF Hargolthsn Y Wy
o2 A9 oJAlgle FFHMY oAl FH S Bu Qe Fte] AEAQI oW RA(an
institutional aliud)’ o]tk EUZSF A3ZE, A4 L A5xE A% 3549 ddAES
E2 Age A3 WAL 748 e WHoE T3 oM 3E XFF 2o o]
ALgloll A 35He Zhe SUFES AR AAZLEA o] J|FE AMS3IE ddTHY,
JEL oJAllolA e 2= YT BFY dREAN IIE )5y

H
o]
X2

56) It seems to be incorrect that such provisions make no sense because of being addressed
to the wrong subjects, like some think, Dorr, see note 22, 346; similar Pechstein/Koenig,
see note 8, para. 82, see also Curtin/Dekker, see note 1, 93 et seq.

57) Disapproving pechstein/Koenig, see note 8, paras. 11 and 186; qualified as lip-service
by Curtin, see note 1, 28.

58) See Decision of the representatives of the Governments of the Member Stares of the
European Communities, meeting within the Council, amending the internal agreement
on the measures to be taken and the procedures to be followed in applying the fourth
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02 gd Bge EUZYY AFRE A8AZ § ke #Ags AAZ FAE
Holl glo] Aol PAA] Py EFo] .59

Bojurt EUZY #4929 glo Aol iz 3 WAl 71)e FzHojof dnh &
Eglo}, 294 2 BA= 710z A12d) wad, AYs93E ‘dFe] Id € 4%
& dgsts Azl Moo gt AYZEY A IF ¢ FEA A R 7
o) Al adte] et FE Az Qo] AFAE GA Hdxdd X E HE7Fs
3}t}.60 EUS) ojAlBlE dgtst FF A9 o5 o] FAE AA7IRe M e 3
A A89] FHAoIth

Agto] ZA T FAgte AL 1 FAH JEFAIH /59 7 A FARY
A% 2 AL 98 WE PFolA FATY 7T BAE] vk AP A%
o ZA A BAAd B3 & 71 dE ‘A E LolA F¥3te EUY J452 st
o) EU9 o]A}3] ol &) o)sf A Mostaritid] #43 FAG BAUole} F2 ol
ojse] zoko] 22 Q4HThe2 W2 EUZRY A24zo o] AL “hA=
(participating party)’®] o|E2.g mAEYole} fuAgFd=olA EUS #A 4%
257 3a% F A FAFAS AZAc AN g o SATHS BAH
FANL 2 49 YolA YT rEot ¢A 2 1 I 2 289 ARFER o5
o] gslo) 9glthed) o] WRE AL el Fo A Py AHbsto] FHAA

01

ACP-EC Convention, OJ No 1999 L 75, 30; disagreeing Pechstein/Koenig, see note 8,
para. 186.

59) See Case C-327/91, France v. Commission, ECR 1994, 1-3641, para 36 concerning
the practice of the organs of the community; see ICJ, Reparations for Injurtes, IC]
reports 1949, 147(178 et seq.).

60) OJ 1995, No L 1, 1.

61) Paragraph 3 of the recitals to council regulation EC No. 1334/2000 setting up a
community regime for the control of exports of dual- use items and technology, OJ
2000 No L 159, 1 shall ensure, that “the international commitments and
responsibilities of the Member States and of the European Union are complied with”.

62) BUllEU 6/1994, 98 et seq. n°1.3.9.; see Curtin/Dekker, see note 1, 110. But Bosnia
and Croatia have asked the Union to take over the administration of Mostar, to vest
the Union's administrative personnel with diplomatic status, and allow the Council to
name an EU administrator, who can act with public authority.

63) Agreement between the European Union and the Federal Republic of Yugoslavia on
the activities of the European Union Monitoring Mission (EUMM) in the Federal
Republic of Yugoslavia, OJ 2001 No L 125, 2; Agreement between the European
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o e} R EUZ % A24zol As S #dubz 33133 37 @40 MFgches gl
Yo}, o] @ NATO% 87 Schengen-Acquis®] o8 @A2sle] A} 29|~ Alo)
of EUZ% A242% 71t FAo] FH] Folrh65

EUZ%F Al1820] glo CFSPe} ## g EUS o]ALg) o3e] HAE 1
9 Qo] HAAA FA=Z thFold “H AT AHZHE 5F o)A g nEE)
A% Aot o] MAEL "ECY S 4FES 8t EPC FAlol FA4HAEY], EU ©]
AHE L "AgE At EUZ “—F‘»} 3 AAES A 283 HdEL
Aol glo] grIE JHA 4] HFoE B & o) Jushd 1 HAES gaA
£¥S 7 Y aHlegal effects erga omnes)E %2 {3 290l dis) AFsla 97

-5,

PEOIth66) 1 AAEL FF A3Se] 872 AYH T, UNY AFREAo A Agdct

V. 9% 7174 =

A3te] 7194 FZ(organisational structure of the Union)e o}A7+A] sjA= x| &
L ART FEAY FEMA oprlHE BAl F9 holth. A3t WAAF A A%
Ed(the pillar model), 53] A@FH FFAL 2o AS HAF o2 HuT Jart Yok
ol HAE TAY T B A A AL &5 Bk ol £l o)
H7Hsd FZE A% AF AVEY A o) ¥ 39 g & FEgsg 5
ATHED Azoke A FFH HAZ FHol A g 7+4E LT YA

Union and the Former Yugoslav Republic of Macedonia on the activities of the
European Union Monitoring Mission (EUMM) in the Former Yugoslav Republic of
Macedonia, OJ 2001, No L 241, 2.

64) And it is “legally binding for the Union”, Council decision concerning the conclusion of
the agreement of 17 April 2002, Doc. 7494/02. This treaty supplements the
Euro-Mediterranean Association Agreement between the European Community and its
Member States and the Republic of Lebanon on behalf of the European Community,
COM (2002) 170 final.

65) Presentations of the Jurisconsult at the council and the European Parliament as well
as the presentations of the director of the Director at the Commission's Legal
Service, Doc. CONV 170/02, 2 July 2002, 3, note 2 and n° 14 et seq.

66) For examples see Curtin/Dekker, see note 1, 109 et seq..

67) Report of the European Parliament on the legal personality of the European Union of
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ot 8@ olf 2 IR FAEc] MRl A FEAS FHL o7 A

1S T A2 AW

=

1. A% 9uE ¥4 A

Age] ‘AP (foundations)’ 224 FEA| s} AFs8kaL Y= EUZ A1z 3%,
A3z 2 A5z e 35 7189 FAEH & A9z A¥ FFAY FF
711 2 B A% 3F 282 A% FFA7E 3AH ¢U4(a political unity)E
A A 2950 Sl Aok A7 ARECE A172), 3 AF(EVZRF
A49%) 2 1 JGE& Hojd gF AHECEF A2992)o tis Aol &) izl
T3 A3 FY R (DL #F1 glon, T FLFH WA o Fd 7)4H0).68)

OH

N A

(on

a) o] FEd g o 2y

4 d3Hpublic authority)2 FW A% &olx BAE sdolt) AFHOZ o)
34 715 A% F3 F Yoz 2A9 It AXF FFdoR HAHUG
(Traditionally, it is interpreted as the sum of the public functions and
competences, i.e. the legally organised political power of the state).69 o] Az
FA AR EAY 1 AR g T4 759 olP& T3 ALt T4 AG
Mt A3zt AFHo 2 FEAQ] AL glon, EURoA AHEH 3 QA E
gt Jddx Bt Aol ‘FEdT 22 PFdtts A disiae 24l o)
7F Itk Agke dAEAAE T E T1E T g Bk oldet F =) AR
S AR FEEE HE P9E & F e AT 7T = Stk webA]
o 4 FA AL YoM rEIAZ AR FFFTT FE) HA A
/g AFol A71EH.

ofn} 7]&] £HE FZA Nd(concept of legitimacy)S AT AFAY o< W7

I

o

21 November 2001, PE 304.279, 11ff; note from Mr. Giuliano Amato to the mandate
of the working group on Legal personality, Doc. CONV 73/02, 31 May 2002, n° 1 and
9 et seq.; detailed v. Bogdandy, see note 3, 178 et seq.

68) See v. Bogdandy, see note 3, 177.

69) K. Stern, Das Staatsrecht der Bundesrepublik Deutschland, Vol. T, 1980, 533.

70) Ruling 1/78, [1978], ECR 2151, para 7.
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EEYH Yol 34 29 182 AHlegitimisation) 3] HEF A=) B Ho)
o7 meb sl glol WA NS Juls AL dolF PP BHo=A 1
AL AWHES BN 48 34 B8 A9 2L AYshe Aol olAE
Wake) Aold 24, 53 FEAL M AUSsel B sl vl AU
AHE Boto] 4HY % YTk ofo] Sl o)k B4 Al O 4L A
= W18 2 WEd 9 992 S 449 3945 B2 9n 9o 29 o)
Aoz, of 1% 2 78 1B A HES FUS) 92 WY AGAS) 2ol
o] 71 uel ANZYH 159 HPHE BAYTT

d& £ 599 Grundgesetze F20Z 2875004 QW 7 = ApH Bofo) £
7120 B o] AR T4 Ut gl o) 34 e} ATA - ALH Bl
el A3 York 2RE AR 23l LolE A} FTTO) o)L 5 27he] W9l
WX BFeHs BE REA 34 A9 sl vARY 7128 Aok 9ok AL
o)tk 2 E s, SEs] AuAe) glol 34 AL AolF 27k &
87}, AR AYFDAA 2 5 Ao Teime duElel e gola
34717 2 934, & AP L Yok B4 7179 $¢E Yo 34

71) T. Wirtenberger, Die Legitimitit staatlicher Herrschaft - Eine staatsrechtlich-politische
Begriffsgeschichte, 1973, 2.

72) G. Roellecke, Die Legitimation der Systemtheorie aus Sicht des Grundgesetzes: in: W.
Brugger (ed), Legitimation des Grundgesetzes aus Sicht von Rechtsphilosophie und
Gesellschaftstheorie, 1996, 419(423 et seq).

73) See for the different elements of democratic legitimacy E.-W. Bockenforde, Demokratie
als Verfassungsprinzip, in: J. Isensee/P. Kirchhof (eds.), Handbuch des Staatsrechts, Vol. 1,
1987, § 22 para 14, BVeriGE 83, 60(72).

74) BVerfGE 49, 89(125).

75) Artikel 20 [Grundlagen staatlicher Ordnung, Widerstandsrecht]

(1) Alle Staatsgewalt geht vom Volke aus. Sie wird vom Volke in Wahlen und
Abstimmungen und durch besondere Organe der Gesetzgebung, der vollziehenden
Gewalt und der Rechtsprechung ausgeiibt.

Article 20 [Fondements de l'ordre étatique, droit de résistance]

(2) Tout pouvoir d'Etat émane du peuple. Le peuple I'exerce au moyen d'élections et
de votations et par des organes spéciaux investis des pouvoirs législatif, exécutif et
judiciaire.

76) K. Hesse, Grundziige des Verfassungsrechts der Bundesrepublik Deutschland, 19th ed.
1993, para 133.

77) The German dispute on the relation between central state and federal states is solved
according to a twofold federalist theory identifying the Bund (central state) with the
state as a whole, created by the union of the Ladnder (regional states), BVerfGE 13,
54(77 et seq.). A triple conception of the state as the German state as a whole, the
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99 DY 359 WA - AT S oI, E FFACE PASE S8
a9 selA Aoja A o} HEHE A L JuBANN BFOE PBoe

AozRE Yen® At 4 Agel Y4 DAY WG Hold ¥ FE
$oiol 4R, 34 AL J1EA Aot Y AL B¢ AR WA nuE
AT 9% 3 WAFdelel 53 AR Lelol o8] 74P AgREL Fol
W3 9B 2710} 89l ol 22 34 290 A8E0E AS AL} FL 2
el £ 2 4ol Baol gAde JoiE BE 34 B9l Yo} $5YL 2
SES ALHT}T

)

b) 9ga FEA T A9 TFHIA

Aol do] WAH A& FFA7 FH AT YAl wego o] Aje] FIA4
o] 3% 7]z ¥ AFo| A7l AT FEAT vied A BF Aol UF
?M Aurzol o] AL 43e 34S T i

Czok 118929} upalA 2 EUZSt A% A339) Al6s 2 A6z 18 34 A
fﬂg] A4S 98 A5y A Yang ARk APF FEelA B Y82 d

o 25A 9 B BF AL I EURY A5290 9o}, EUZ%E A6z %

A7z wet DFH o2 AFHL 2= YT AAYE 71 3 HIEH ok &

Bund and the Linder is rejected, see Stern, see note 69, 650; critical Hesse, see note
75, para 217.

78) This coordination is task of institutions of the central state, see BVerfGE 13, 54(77et
seq.), in particular in the last instance of the Bundesverfassungsgericht (federal
constitutional court) see Stern, see note 69, 534, J. Isensee, Staat und Verfassung in:
1. Isensee/P. Kirchhof (eds.), Handbuch des Staatsrechts, Vol. I, 1987 § 13, paras 66
et seq.

79) See Arts. 28(3) and 31 GG, BVerfGE 13, 54(77 et seq.).

80) BVerfGE 89, 155 (190) - Maastricht mentions the “Gemeinschaftsgewalt”(community
authority) and refers to the Union as a Union of states with the communities
belonging to it; BVerfGE 22, 293(296) refers to a public authority of the Community;
see also von Bogdandy, see note 3, 177, T. Schmitz, Infegration in der
Supranationalen Union, 2001, 137 et seq.

81) See also Case 138/79, Roquette Fréres v Council, [1980], ECR 3333, para 33; case
C-300/89, Commission v Councrl, [1991], ECR 1-2867, para 20.

82) For the differences between legitimacy on the constitutional level and on the ordinary
level see W. Schroeder, Demokratie, Transparenz und die Regierungskonferenz -
Uberlegungen zur Legitimitat der Europdischen Union, AritV 1998, 423 et seq.
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o HES BEF 7FHL QA FFARHECEY A313F, ECSCEY A9z £
EAEC(Euratom)&%F A224Z)ol = glct. 22y Alzke] BF Fo& ol 2 4
3 A7} 9l At vl2ER 3 EXY} o]F, FFANY AL AEE(2ER3
Z% AGZE, AHZ € AlZ) 2 M3d EUzK g2z 2 yazofd s A=
A1z, A2z, A3z R Adz)elA 2k EUz %] HEL A% &5 ATHCFSP
2 PICOE ARSI AYANZE Bt oz}t 354 ABYE A4 AYsiA AT
ECzoF A190x834 Fry2l3E AT ANV dHE HAAE F3ld 7)53e 9%
ARl og WA 34 Age] AJAR) dsle FEAE A7 B olyel v}
WM 2 EUZ% A3z, A5z, A282 § A41zoA & + e vieh Zol, CFSP%
PICC ”’3‘] oA dgte] el disixe AFst Aok ol FY3A ECRF Al
2032 9 EUZS A3z, A5Z, M28F L Al4120) o 9IFHoz HEH 3U=9
RS EHEEH o|Atz] o] UFAd e HLEHEURY A7Z)

“}EW EUz%e 58 9154 A4 g5 A% *ﬂl%-xﬂfé— i o)
Uzt A5z ECZ A7z A58 93], oA, 93], APARs ¢ Y
‘o"] UG 7|Ho] AFFH AFTFA FAE Y Fdoe AHERE MY £ 6}71]

g} EUZS A3 'ddATH Eold 8ol9) nlVA 2 o] AfHEL
e Y GAlo] EAE A7|do] AFFAY A D3 A A & -*-01]
A gEETE AL RoFr 2882 A IFAYTS 35 ARY R4S
ZFA I 9dE Aol

oo Glgd, AT FEF FFY W& Y AFT AFFHE A3} F53)

B A7IHe 748 Fila FHIHEURYF A52). o)A 53] EUZYY 3553
(EUZ ¢ A2%), EUZY A6 13oA fallshe 2, UF 2 g ]-r—H A 4
3 7124 AYEUZY A6x 28 2 A46% d) 2L AH 7|et 357 2 AvIH
o HFMAS I wRFeR, EUY ¢ut oﬂi‘l(General budget of the
European Union)'®} 71%& 7k, E3 CFSP 2 PICCY & £olA9 E4 &
R 2 FEA AZGE ASE ¥ EUZY A28% E A4124 TFite
EN7} AFFolok grsd)

83) Which, according to BVerfGE 89, 155(185 et seq.) ~ Maastricht only complements the
permanent legitimisation through the national parliaments; critical G. Liibbe-Wolff,
Europiisches und nationales Verfassungsrecht, VVDStRL 60(2001), 246(255 et seq.).

84) OJ 2001, No L 56, 1 on the general budget of the Union.
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B4 AL BHA - f4A dGA(political and legal unity)®] 34 FEZ st 3
ornz 2dy A (uniform legitimacy) & BLE t}.85) FHF5H | o] AAE 4
43tHA fEle fel g AXF - ARE 2 BRI WA dYAE A H
ANED FaoEdE & & A3, & 23 9% AYUEY A& AfA7]a gl
3 232 7993 2 3 A E B F A W £AlA o] Fo] A £ glon} 9
A H glo] A 9Ud Q1 A B-hHo| 9Urhes) a2} vl E A
&l Foi7 2 AFY Fol7t el AW DU AN A F8aHy, o= A
Eo] Fo7h PQsjrh 94, vE I AgA E F AT vt} Zo], fAR AR
3 AL AR B L Rt Fold FEE /AL Atk EREgE A%
< F7pt opth A AW AHs] 1 YF-E FHEE d Aol A&AIY a7 ¥
3 2AE FAEE 7155 M g8 F3FE B doks L AR gFH
I Jo8D 3 A% AP AR FIGO)Y 43 AAA 29 & A,
IGCE A3 ALLA PFAEUZEF A482) A8 T&EHH, A GA A= 7l
F39, EA Z2 Holl o3t Aot 22 AHA a7 E At A Ft o] o
2 Aol disl AEstD sjMste o Ao 2F9 Fxe EFH FAE 4 gk
3 AT EAY G AP B7ata, JJAATY A Fold 7T 08 A%
€ BEA7lEE AL A% 930 AEA 789 34 F.A4E A7 9
gt o] FEE FX g AUARAY 7] &4 HAHC].88)

717el B2 Re s AFA dig AFLS A 240 gtk st
IR A A FAee T AAT HA A F3 AF) F438A(n concreto)
g2 4 7] dZolh 28y 9%y 34 AL HAAD Folg 7| HE &) A
Feda gAd 5 Aok

r

rg ok

85) See Hesse, see note 75, paras. 5 et seq.

86) v. Bogdandy, see note 3, 187 et seq.

87) HP.Ipsen, Europdisches Gemeinschaftsrecht 1972, 1044 et seq.

88) See since Case 9/56, Meroni [1957-58], ECR (English special edition) 157; Case
70/88, Parliament v Council, [1990], ECR 1-2041, para 21; for the vertical effect of
this principle between the European and the national level see Case C-180/97,
Regione Toscana v Council, [1997], ECR, 1-5245, para. 10.
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2. FE3SAY 4

el 97|, 8718 € FFANT 3 s ACEA A AFEA Y
sleie Az At e AL ook A7I} AFFAE Al Qo] A7)BT}
dit 5o 33 FAste] EURY o3 &3 #3E BAROEHN e 2AE
o] /goldt F ok o3 FHE AT L dd FEATE dAHIYE A T
A3 € o)tk Y EHde lege lata) EABE F2 A&/ (de lege feranda) A
FE ool & FHolEL AFFAY G AT Y FYH} AW EE SoA
AHEE =4 o3 AA gt wEbA A FHolEL ATFAY W AP B
a3 =4& A7|gdan B3 2o] ¥ AW

a) 3sH Iz gd

19583 149 19, 19573 39 23421 AFFAY 35547]dd #g 4L
EEC, EAEC % ECSCe| #¥7]18224 93], APARLE dHFo 2N ATEARY
71773 BAE F-4F}89) F A5 0]ALs)(Economic and Social Committee)s I Al
L AFEAY] FF71HeE FALAKHIS A52). 1965 44 849 PHxF A
1Z~A920]290) o] HIH L2 dA] o]a}3] & U3l dis] ALEH AT Pzt A24
Zol|lA] o] zofo] BaFOZH hie] GUF AEF L2 opg} ‘AFFAY &
A3 AL A FFALAAE AFE AL £t} old WL, 29 H20x=
AP ETEAY G S =943

b) Jis

Jx
02

oI

HI

A2EA o T A2 7)%53 dEo)lZ(Theory of dédoublement fonctionnel),
Balg d&ol&(theory of role splitting) S 3t A%E 4 Yc}92) Scelled] w}

I

89) BGB! 1957 M, 1156. According to Arts. 2 and 4 of the convention there was no
merger of the institutions, but the existing institutions were replaced by new ones;
see Schmitz, see note 79, 115 et seq. Treaty establishing a Single Council and a
Single Commission of the European Communities, BGBI 1965 II, 1454,

90) Treaty establishing a Single Council and a Single Commission of the European
Communities, BGBI 1965 11, 1454.

91) German notion “Organgemeinschaft” by Ipsen, see note 86, 82; Hilf, see note 23, 16.
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29 UG FA7)|He) B 259 AFE Fedtn 2EA & e F
AAEA 43 2 T HEAltwo legal persons)& H3l FFFo2ZH 1 78] YFE
S8 4 gtk 1 & 71 Al FEA AR Ago|thsd o ECIHE 38
2] & wrk ol FFA AX WY ol A PFshe ECZF A23429939 55
AYL APE FUARLAE HEHA FET) Scelle AL TF2] APF=E
HAoE 19 o2 g BANZL &, dHoZE F4 7lBe] FAoJHA, E FHO=
& j#(departement)®] 71#E F&3H BHEQréfet) = AE FEAIAM FiR(mayor)s
) Zat}9s £ AW 9ojAE Landrat’} ¥elE 98-S A% FAIRDoT. ol
A 7} E) Landkreis®) 71#Q%ek olz} 3P A% +4< Landratsamt =
A P e FH APo]7)|E 3196 o] LolNE FA AGF ARG AEo] A
7ot 252 &7t o)1= W AHE 59 B3 e AP B3 7ol
Lo g LAYt

o] RE A#rked AFHA AL s|#EC] dhte] WEA LA HHE veEle A
olm, ® BaY 9% T gA 1 EFE Y3t FFF e PAA &AM 7|8
o2 YFFT}, mItA o] NFHE Y3t HlE YR 9 o] FEo] Yojd + Y
SABRE T F WA 3 1 AL LA Y3t Fadn. ol FE2 A
QA Ag 2 FMAQ dAY QTE Bt HZdn

AR s A YolNE EUZG 2 F5A Az dedte A7 7158 &
Holg& AU A H ol Justa ole 7|HER d9F 1 AIEY IFE 9
Fate AL 383kA $L #ut oh2} T3 7)€} ¥k Alother legal person)oll thgt 9|

92) G. Scelle, Le phénoméne juridique du dédoublement fonctionnel; in: Festschrift Wehberg,
1954, 324 et seq. On the application on the relations between national level and
Community level Ipsen, see note 86, 312 et seq.

93) Case C-491/01, The Queen v Secretary of Health, ex parte BAT, [2002] ECR I-..,
para. 39; T-51/89, Tetra Pak v Commission, [1990], ECR I-364, para. 21.

94) H. Kutscher, Thesen zu den Methoden der Auslegung des Gemeinschaftsrechts, aus
der Sicht eines Richters, in: Gerichtshof der Europiischen Gemeinschaften (ed.),
Begegnungen von Justiz und Hochschule, 1976, 1-1 (13); R. Lecourt, LEurope des
Juges, 1976, 8, ] Temple Lang, The Duties of National Courts under Community
Constitutional Law ELF 241997), p.3 et seq.

95) Scelle, see note 91, 331.

96) See Arts. 31 and 37 BayLKrO; F.-L. Knemeyer, Bayerisches Kommunalrecht, 10th
edition 2000, paras. 214 et seq.

97) Which implies that, depending on the act causing liability, the Landkreis or the Land
is liable under § 839 BGB, Art. 34 GG; Knemeyer, see note 95, para. 215.
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FE olg3te Ak LA g 7R FL NPez AEHY| giold. J|BE

TFHoR thAE(legal persons)d] TEOEA M1, 7|He] F9= Y9 FF
FA'2A o] YABIA A3 €} TP = BFn, FFA o) o= 2
A AFFANAT HAFE AAsta, 71FBoAE AYA Fe Rol AU}
o] o]FH e doubling-up strategies)®] 7]£2Q] ofojtjole B AY AHAe]
g 3ol ¥ Aok AT AZHE 25L AT v} §lo] HAA AN B4
AT 84S A B ZH L A% WiE € BAE d5tnA gaa ok

rlo

¢) BEHY JISH pas

195733} 1965d9] F YAH2 AT EAE stA Fk1, o A7, 33 € o
Ab 7153 dUAE NS Rolgta SUAoE Y 4 gith100 Yoz 5]
A Al 359 EA= ECZF A281F, ECSCZY A6z 2 FEAEC(Euratom)Z 2k
Al184 200 HlFo] AZHE + AUtk 2 BE 232 ME 9Y e 3AY L
Bk A A32ZE 1894 HAFE /Mt fAsta o) daHEgRde +
TP LGS A9z 28 078 FH100

AABAE P AW vho} o] AZlwe] Wiel AF2EH Yok HIFA
SEEE RSP ES RREEER L BE SEEEDREERERSUEEE
A2 TP ki) o] FUH Ak ATEAT} $UF ABES A ke

98) In German “Zurechnungsendsubjekt”, see Stern, see note 69, 342, see also H. Maurer,
Allgemeines Verwaltungsrecht, 13" edition 2000, § 21 para. 19 et seq; cf. also the
German word for institution “Organ” derived from ancient Greek “opyavov” {(tool).

99) Expressly Cases 7/56 & 3/567-7/57, Algera, [1957-58], ECR (English special edition)
39, Case C-327/91, France v Commission, [1994], ECR p.I-3641, para. 24 concerning
the Commission; disapproving Advocate General Mancini, Case 85/86, Commission v
Board of Governors of the EIB, [1988], ECR 1281: “The most authoritative academic
writings have conceded for some time that the organ of a legal person may itself
possess personality.” For further details see Bockenforde, see note 3, 278 et seq.;
critical Mollers, see note 33, 160 et seq.

100) Schweitzer/Hummer, see note 17, para 133, Hilf, see note 23, 16, disapproving A.
Bleckmann, Die Einheit der Europidischen Gemeinschaftsrechtsordnung, EuR 1978,
95(102 et seq.).

101) See C. Schmid, Konsolidierung und Vereinfachung des europiischen Primirrechts,
EuR Suppl. 2/98, 17(20 et seq.). The fact that the Treaty of Amsterdam does not
merge the Communities can be seen in Art. 9(3) mentioning “a single administration
of those Communities”.
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Abdol AL & et ol AFFAI 259 §5S B W 4H(H9
airdd, 53] 71824 A 2 v 7183 4420 ¢4, A4 13 5L Filo A=
AZHo gloH, FYg 34 /AT 91, E ANEY vVIAZ AT 9 FA7)
TERE A% 707} o AR At ok

a2y APARAE o] TUA dal AFF o8 2P} ol d AL RRE
oIS E Aol ATFAN YF BN E EQFTE S FAE F Qe A o
& & ZAZ2Q0h103) AMY AFFAL 7)%5H 2to)st ok ECY EAEC(Euratom)?] 3
QA& ECxok Al31229 EAECZ S} #2084 A& E = v, 20024 69 23931
A97zel whe} ECSCY £47)%o] 835 E ECSCY HYAE 1 42 & £ 9t u
A N ATFAT SAE BH BBAdo] AA g EA T AW 1 7)%E
THE A FEA A%l dal dFste AL AsR| 7}t grtios

PtAER S Ex % A7 =& AT, o Al F5A Fol i@ ofojtjoir}
A71HA=A A gl ojaslE & AL Holth. o= AFFAI}F NES FAL IS5
U 2L 4398 JARAY Geehs A9 Ed R e 2 vgdala gk Aol
g ATFAA dal TN 2 43 AL /A 8 TS ge &
A AFoEAMY FFAE olsste Ag A 4 9uh109)

3. 7153 2UASAY At} FFA

2722 dAAE AR AZFAS $99A gatch 28E 27 715 B

g P93kn 98 Bojk

102) See Case 27 & 39/59, Campolongo, [1960] ECR (English special edition) 391: An
official has no right to receive allowances from the ECSC and from the EIB at the
same time; Schweitzer/Hummer, see note 17, para. 94.

103) Case 220/91 P, Commission v Stahlwerke Peine-Salzgitter AG, [1993] ECR [-2393,
paras. 27 et seq.

104) See Advocate Roemer, Cases 27 & 39/59, Campolongo, [1960] ECR (English special
edition) 391.

105) See in particular BVerfGE 89, 155 et seq (188 and 209 et seq.) - Maastricht. It is
though disputable if this attempt can be regarded as successful, v. Bogdandy, see
note 3, 177.
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T A AFFA BA B3 AFEY EUZRY Asz] AF9 A7|He EU
2 A3z 333 fiEsd dYAEF Esingle institutional framework) o]
§018 T3 didd &+ Hoh 2 #HEL ©X A% FHA ¢ A8t £ ECEeE A)
729 AR, oA, A3, AgARE L 2D AZIHe] A% wpasix 2
TEA BoplAE P53t Ho dis) dFstz Yok

A% FAEL AR A71BL AFZFANA ‘Ytilent) D A106 TL Agf Aol
A S8 e 71301171 o Rof) dla] =4E Holx gtk Wi 1 A= A9
AR {79 AF Ao 4 Qltk. )% EUR %S DUAEH EL YAHo| o)
2t P74 o4 222 oxsia 7] fFo] ‘Y AM(the ‘lending’ construction)o]
& =42 28 fr88kA g BYARY £ FAgoz Y TFA AR
7159 oA Age] FAL A% FFA Al HLH 718 FFA AL
T Aolg FEA Wl MEE FE 1R AgsA 1, F B Ade HE
3HA gt

g dUAE EL Aol £ ks YuidlN At 254 2A Aold] 9
A7F ke A& guigith dg Sof, AYATAME A7) $9= §R o Aol 7
5 B2 usAET A AAARY vA R dAHA $5E o7 A%
Yol dig &3 SRt A7) Al71Re gFehs AR HAFE AL £
AHETHI08) 39 A vAE Jgol U A FFL 9T o] AFH AIE
< oM e SAA gET fryoAE 93 AAd $98 R E rHeE
A EUZ Al4z4 a3 As 7T JAE, & AY7)5S FAlen QA s 23}
ok A Anby A A spol=eRlE Hd] A% 1 gFoE BFatn, fPolA}
3o @52 AHBTF B CFSP ZolollA] ojAtal Y9 2M e84 AAF 7)%50]
49 F Urh109 2ok AAY S8 AHECEY A99Z 23 2 A128% 13hE

106) Curtin, see note 1, 27 et seq; Dorr, see note 22, 337; Hilf/Pache, see note 21, Art.
E EU, para. 1.

107) Trie, see note 22, 18; J. Wichard, in: C.Calliess/M. Ruffert (eds.), Kommentar zu
EU-Vertrag und EG-Vertrag, 2" edition 2002, Art. 5 EU, paras. 7 et seq.

108) See for consistent acting Art. 28 GG, for the hierarchy of competences Arts. 31, 37,
71, 72 and 91 GG, for supervisory powers Arts. 84 et seq., 37, 35(3) and 87a(4) GG
and for the role of the federal courts Art. 95 GG and in particular for the federal
constitutional court Art. 93 GG; for the superiority of the Bund see BVerfGE 13,
54(77 et seq.).

109} It can, under Art. 13(2) EU, on proposition of the Council decide about legal strategies
within the field of the CFSP; see Marquardt, see note 11, 334.
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HE 02 Bt olE AFFA thsl FAt=ojol & Uwky AX| ¢} A=A &4
331 QA %t durdog 1 Jlol=EQle AP o8 AL & flx, E Ao
E XA 4%E 7HAa Yoh1o

web FAH oz 59 a3 ATFA FUE A e FHE /A2 e
2Z RE 859 o] 9949 27E ofF F83ThUD T gAY FEHEE
ol w = Ao o] oJatE A AFFAI B 717 whEo] AN, of
QFE ORE EZ9S Aotk A FEA BFo] FEHE 49, 53] A1y
CFSP$} A11324 dgFaR el A9 glof, 354 AL dold a9l AH
Ag 98 LY FAGE Iy FI& gleng AN d@Ado] Fasit wetd
A% TEAY B5 FHe B4 e BT Y 278 S AHE ¥
ohlg} EUS EC3t E43 7lmz38E(bridging clauses)' S S3AE A& oo &
t}.112)

kR

b) ©siE X, DLt A ISH

10
4
1

232 F3 o3 Aol x B8y, shte] ddd AAEA A AZFA
Fzo] e Azdoz FEF £ Ytk o] o]&2 71 A% V2EURS AlE
32 A FAHE ECEe A|281%, ECSC A6Z 2 EAEC(Euratom) #1844 A &
FAE 98 QA" E HUF 2 duty FAo2A AFFARG| EUZY 2J3f =
A" AYEURYG A472)9 s A48 g 27 &L A2 do} ke AHdd
93} HLog AAE Wt} o] EUZY Al47z29] of &g o] @] AAAQ] acquis
communautaireE B33 BHT 7ty 91.E ¥l ope} V|FEAE EUT EE IF
A FRL B3 B4& /1 ke AL2RE 38T £k Atk 28y HAF4E
7t AA2A 35 24L& acquisy 39 F83 FHo|r}113)

110) Wichard, see note 107, Atr. 5 EU, paras. 2 et seq.: disapproving Fink-Hooijer, see
note 50, 178.

111) It binds expressly also the Community policies under Art. 3 (2) EU, constituting an
exception from the application of Art. 47 EU; Trile, see note 22, 32.

112) See Arts. 14 and 15 EU and 301, 60 EC for economic sanctions, Arts, 7 EU and 309
EC for the suspension of the votes of Member States, Arts. 28(3), 41(3) and 268(1)
first sentence for debits of the EC budget, Arts. 4 EU and 128(1) EC for
employment policy; see H.-J. Blanke, in: Calliess/Ruffert, see note 107, Art, 3 EU,
paras. 8 et seq.

113) Case 26/62, van Gend & Loos, [1963], ECR (English special edition) 1 et seq., Case
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gty S8 1 A9 258 A8 e AVIHS FHE A7) 9 9
ANAR, dat 2 Jde AFAE 1 F foenz AT A% £ A%
A3 FAZojgks Ao wg 4 itk 22y EURY Al47zRe ‘FHExF
(clause of unaffectedness) < #& A L Azt FA gl ATFA AF4E B
Agt}. o] H& 423 Fadd, duUstd 4F FTAA FAAES FFA FEY 3
AARET U2 & 7] WEold). Akt AL A T FApe} AAT YT ATF
Az BANAN LAY 4 gl Bt ofye} REA FAA(E &, A€ ZL o}
3] 9% £& CFSPY 1¢] HE7} TAR $F4AM AFFAE tEsHe7t 52 94
3] 2 FYFEo] AHEANA HAE Ak stevte] EA dia)E AHe =
783 A7) BAANE vpzR| ol o] AL¢Eel o], A7|e] Ad Ad
3 R Ags 298 B4 AV Ao devte] A% #EE 2 1, Ak
7} A%, AT 2 g2 BAlS} FAT I AFE S8 BN €S 2=
T}.114)

7154 deog 249 Agy AFFAL BAVF AFF o] ohizte AR s
= 933 9ot Aok Gutshd ol dE Eof, UN 71 (the UN ‘family) % Z&
71ek AT FRERY & ¢ e AF 22 A¥d ¥4 JA Frhie) sy
2] FAAZ 4T Qe Aok FEA AML F4dd, ol A%l Aol vl
A7tA o), wekd shue) A FxeAe dge Ax A4E ST JARL 3F
< Atz Qo] T A FFH FEAA AHE A BE}A I

VI 983t 35A9 3 HEddAA

A% B B =l HAHo 2 on] A AW FEA ‘29 75

6/64, Costa v EN.EL., [1964], ECR (English special edition) 585 et seq.

114) For the problem concerning international representation as illustrated by the Jurisconsult
of the Parliament see Doc. CONV 170/02, 2 July 2002, para. 23; for the differences
between vertical and horizontal competence conflicts see M. Nettesheim, Horizontale
Kompetenzkonflikte in der EG, EuR 1993, 243.

115) There, the suborganizations have staff and financial autonomy in relation to the
umbrella organization; see v. Bogdandy, see note 3, 194, de Witte, see note 18, 66.
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A gdg Atole] BEA R AT FFAW Alole} BAE ST o) A3l df
& JAA o wiE 2 A ALl BAIS A Y AP ALAME & 5 U ol
A%t A71HY] TYAH FUATL2RE FEHE FEH ST VA SolA A
A g94e BT F YTk 3 2AES olF] Wia doh wek o] At H
AcH, A3} AFFA] E2d WAFolEL B} A2 RE Holth116)

1. ECI9| ®3d] glo] ¥4 &dA ¥4

H2 2dA Hd(idea of legal unity)> FHEFAHA o] Fag A4S J}
ECJE F5AYe ‘2 A4 HAA(an own legal system)'11D 2 ‘& ZAH
(single, uniform law)' 118024 AF3ln gt} o] F4L FEAHe 254 2 99
Eek ofel Alzeke] U3 HHE ARG P19

AL 2k WAA Jdo] FEAMY A4 SoM E 5 e 494 a7e B
ol Jrid o] A WS ARRE Aolth1200 Ok ® B3sta, HAFTFd 9
3 Aujg BAAANA FTALS JEELS TUE o] WXFY 0FF9 HA
z7017] wFol WY GUA v AYL Aot} o] dF7bsta Ay AT
£ MBS J)od gtz

116) Already discussed by v. Bogdandy/Nettesheim, see note 3, 17 et seq; v. Bogdandy,
see note 3, 199 et seq.

117) Case 6/64, Costa v EN.E.L., {1964], ECR (English special edition) 585.

118) Case 6/60, Humblet, [1960], ECR (English special edition) 559.

119) See Advocate General Roemer, Cases 27/59 & 39/59, Campolongo, [1960], ECR
(English special edition) 391, Case 6/60, Humblet, [1960], ECR (English special
edition) 559; Case 13/60, Ruhrkohlen Verkaufsgesellschaften, [1962), ECR (English
special edition) 83: Case 13/61, Bosch, [1962], ECR (English special edition) 45; Case
101/63, Wagner, [1964], ECR (English special edition) 195; Case C-221/88, Busserni
[1990], ECR 1-495, para. 15 et seq: see Bleckmann see note 99, 95 et seq. S.
Kadelbach, Einheit der Rechtsordnung als Verfassungsprinzip der Europiischen Union?
in: A. v. Bogdandy/C.-D. Ehlermann (eds.) Konsolidierung und Kohirenz des
Primirrechts nach Amsterdam, EuR suppl. 2/98, 51 et seq.

120) See J. Bengoetxea, Legal System as a Regulative Ideal, in: H.~J. Koch/U. Neumann,
Praktische Vernunft und Rechtsanwendung, ARSP suppl. 53, 1994, 65(68 et seq.); K.
Mortelmanns, Community Law: More than a functional area of law, less than a legal
system, LIE] 1996, 24 et seq.

121) N. Luhmann, Das Recht der Gesellschaft 1993, 271 et seq.; J. Bengoetxea, see note
120, 65 et seq., Kadelbach, see note 119, 51 et seq.
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T2E Ao e, FEAYC did 593 2L Yo YvdA(the general
principles of law)el EZZQl AMS-S 43t} ol FEAYY) 919 94 A4 &
3 53 2 Az ofn) WAlH gl P23 9 (structural principles) & 7)
24 A L vEe] 94 53 2L TEAYY A5H YutdHozA W Fz R
B st 7183 He ¥3(fundamental principles of law)olAE 49 4 9)
th122) A GA o] F HFE APARAT} 2oKW) 0 2 BE ECZ9F A1220%, ECSCZ
% A31x % EAEC(Euratom)Z% A13624 1 143} 248 Suss ‘W'e 8o
2 EFHolof gk §Yd #4028 249 W ALHEL RE 2% ¥
9 Wellq 9 EH3E 72 Qloke e g,

ool Al 539 yaAe SUsl= ECSCY £4£7)% wha ¥ 93 #305% 28
o] ECe EAEC(Euratom)3t #A1& &3t EC29} #3052 glo] 4uty 35
Z3%Hgeneral collision clauses)dl| 28 &R AT} ECZ k] AFAHL 7)€} zoke] A|7F
Aol ‘98-S v]d 4 ¢drkshall not affect)’ = W&ol e} o] RAL Fol&t AT EA
o HAAE FeEtE AMlE A28 n o) 2T BFela, APEARAE o] 7
Fo| HAE Agstn Yt *ﬂi—?—% -E-—E"‘; A AEeE wAsE #AHE EFsta Qo
B2 ol o4 Az%o] AP oz FEE AT tlsiAtt HLdr}123) 7] A
Zoko] B Fopoll A ghAdt 1S ]%L 3t A fong Yuky FHogN ECE
ko] AFAE dFdhe 3 g3sle Holrh124)

ol Az ?f’é = ZINFeEA FTFAEY FY: dE Eo], EAEC
(Euratom)Z2F A2z A deU=]o] Feista gle A7 go] APz e &5}
gt} st ECE e Al22E A7bed M 2 RE 354 858 Y8 oF 2

o] AT E At gl7] WEolth125) weby ECle FFA Azl A

mlo

122) See for this distinction of principles Cases C-46/93 & C-48/93, Brasserie du Pécheur,
[1996], ECR I-1029, para. 27; J. Bengoetxea, The Legal Reasoning of the European
Couwrt of Justice, 1993, 71 et seq., 227 et seq. and 258 et seq., W. Schroeder, Das
Gemeinschaftsrechtssystem, 2002, 264 et seq.

123) This problem is similar to the dispute on “indirect collisions” between Community law
and national law. In this case, the two normative levels do not stipulate for identical
situations contradicting consequences but lead to results which are contradictory in
their contents; for a description see Schroeder, see note 122, 387 et seq.

124) See Opinion 1/94, WTO, [1994] ECR 1-5267, para. 24 et seq,; Case C-62/88, Greece v
Commission, [1990] ECR 1-1527, para. 17, Case T-70/97, Région wallonne v
Commussion, {1997] ECR 11-1513, para. 18.; see K. Schmalenbach, in: Calliess/Ruffert,
see note 107, Art. 205 EG, para. 5.
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old AL YA FYstolel A& AVUAA FEHNE ddT BFE3ta 3
= Ao|t}.126)

2. Ayt FEAYY DdBE Yo

Hol Ao B3 A AR AT FEA Az dA2ZRH opy€nh EU
Z% A1z-A729 FEFA, 7Hldl B3 AFFA, Az A, ol FEUZRY
A462-A53X)E BT 159 WA Wi IF FAEL F FFo) st WAALS
3 A& tHthe two levels form one legal system)x F33hc}127) Ajto] o] 17
g gdAe] EAlo] i3 A3 Yert T2 TeF 230 EURAE Bt o3
#9494 devt T2 94FY AA7} ik

a) JI1e Suset HAEAC H2d}

gt AAH W4 GUA o] E(the theory of a systematic legal unity)S JFTTH
A 71%3 %E(dédoublement fonctionnel)9] 7\d& o} F43lt} FHWol&8& M3
3l SAEL EUZY A3Z 2 A4 2dd 3 Ed 7|48 9 AZFAE &
2 3hte] WA Al(one legal system)7t E & AT 3] AkaFA(one social order)
E FAgchee g2y $99 2AL =X WHAA dedS grERe gdeth
HolA A E vio} sp7HA 2 2EE AR 48 AL 7|7 dold HAXME
A8l BET F Avhe AL BAF1 9oy, wEts YA e ddd-e s Frh
Ty v 2 A E R WrEA] 887 Gk WA dE W E ddAol

125) See W. Schroeder, Die Euratom - auf dem Weg zu einer Umweltgemeinschaft, DVB.
1995, 322(329).

126) Case 220/91 P, Commission v Stahiwerke Peine-Salzgitter AG, [1993] ECR [ -2392,
paras. 27 et seq. after Case T-120/89, Stahiwerke Peine-Salzgitter v Comumission,
[1991] ECR 11-279, para. 78 on the question concerning uniform interpretation of
public liability under Arts. 34 CS and 288 EC.

127) See in particular v. Bogdandy/Nettesheim, see note para 3, 17 et seq.; consenting
Trile, see note 23, 28 et seq.. again v. Bogdandy, see note 26 - The legal case for
unity, 887 et seq. disapproving Pechstein/Koenig, see note 8, paras 8 et seq.
doubting Kadelbach, see note 119, 59 et seq., Curtin/Dekker, see note 1, 97 et seq.

128) See v. Bogdandy/Nettesheim, see note 3, 12 et seq., referring to Luhmann, see note
121, 50 et seq. and 103 et seq.
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gold WRIE, 7175 2 A viH(legal persons, organisations and constitutional
backgrounds)2. 2 TA4E B3¢ HFZERY 349 F o AL BAFr}h129 O
Holx EF38ta, 2R F olgt AAT P 2U8S ] AP shte] dax
dojtk: aRAL Fold WRAE AW AT AFAAARAH A s 359
W AE A E(one common legal instance)E 7}Aokgt ik,

ueba A AFFAE DA ol ddRATRE YA 9 AR e
ok dhte] gu e FAatet FAo] AP FEAN FHA tEte AMeA
E 5 Atk EURY Al122-A16Z, M24%, M34z 2 A382% CFSP9} PICCo
o] +Yd PF& FNHoZ F 39 AU AAH Frte} P ALLAZ A
g B opgt FF5A A% 2] A L 3479 JFA B, AgAY
Eol daide AFARE SR YT} 23U FFHE 7| 24F HEAY
EA2A B} Fa3ht BE FolidA ¥leA] 723 FA4E 7RG E AS 9uEiA
T FErh130

AgT FFAYT A Yol WA LS ] AT AAH FHL EURY
o 1o} Abgaatdge] duty wiAolth 2.3 E43 ZA9uto] ApHA wdd 3jid
th13D B E Ay FFEAYPo| dE Eof, Y] durdH I Po] X HH ZHE %
T tka EAEgE F5o AYPH FEAL 3 FFoltt. 2d AFA] &
B0z Uy A e BAdTE AMEL FEAY Y dddd 3 ECIY) daE el
o8 YFHL Y132

b) EUX2

m

CROH A0 A& S

AAS BES FAE EU R ECRoMS EAlste gold Ea), A%y 73, Wy ¢
AZ Ao 2HE opy|Hr). oAl E ¥ FFAY UolM AXFoz v 2 HF
€ 7}x= CFSP ¥ PICCe tigt 354 A% 2ok WAs e 1 A%t Y& RO
2tk webA 439 3= A AR A} A A17]F(the First Pillar)9] ‘L

129) See Kadelbach, see note 119, 59 et seq.

130) Hesse, see note 75, para. 6.

131) The competence of the ECJ does not include Common Positions under Art. 34(2) second
sentence lit. a), the validity of agreements under Art. 34(2) lit d EU and the whole
bunch of measures within the CFSP.

132) Kadelbach, see note 119, 65 refers to the Council as the most important constitutional
institution on the Union level.
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%(contamination)’ A%l tjal AL Y13 o] £ FFAIF FE3Y wjer
Ao oA AFE 7HAAK S 79, AL FH) ZL F dAEA Slo] AR =
Yol #dHo] glo AP ATFAY HHo] EUXY Al14x E ECE% A01xH
QTFEAE FFEA AL 3= A9oll= CFSP ool A A3FA= o] g dgte] 5
g AR dol= TA7 Aot AAR A2 guE tE 354 HERle] AAZX
& A} 134)

APIATRAE o3 ARE AZAL, E FFAY da] EURY A47x04 34
g Ao Uig &3¢ EAFTH135 ECIE EUZRY Al462%4 1 A F4HA] &
=hs EUZY 743 E siA8tA &3 CFSP 2 PICC #okolA AAE age J5&
A3l ol Y F Qi ole A AN/F EUZSE A47x0 H]Fo|E of B Ho]
B8 F357}1 Holof gtte F5ANE ALE st AFE % Qlvh. AF74HA ECJ
£ ECZ% #2302 284 oJA3] 7 FEAE S Hojd o FaA$] 71&drhe
ojAt3] 9] HFAE ThEYT136) o] ZXE AALEIHA, 25771 e 2 AT A
AE Bl APIARAE BAHOR dAfo] Bed] o] Azstd ARt 3o ¢
I A 97 AT 7128 FA53 2%olgE o]BE AR A9 EU
Zoo] 7)z8to] o]Al3d] A3 AAE L 71EEE T, EHY aHE 7}
Ay 7R AL #aAMS wsta, EUZRY A4z 9%t #53% ¢ ECZ
o A13324 FEA A YAX Y o] FAE-EE(dual-use-goods) 2] FEFAI9] 9
A4 e 27IQh137) AP A B4 Hautala AbglolA 2 #EH S 4813, o
T olAtE7} ARG “PoFr]9] &(Exportation of Conventional Arms)”ll #& 4

Faol o3} AZE B B2 4% TG BAse] Ak A ABLE A

133) See Dehousse, see note 4, 11; Curtin/Dekker, see note 1, 110.

134) See for example Council Decision on the Common Position concerning the imposition
of an embargo on arms, munitions and military equipment on Sudan(94/165/CFSP) OJ
1994, No L 75, 1.

135) See Case C-170/96, Commission v Council, (1998} ECR 1-2763, paras. 13 et seq =
JZ 1998, 1007, annotated by M. Pechstein; Curtin/Dekker, see note 1, 123.

136) See Case 220/70, Commission v Council (AETR), [1971] ECR 263, paras. 37-41;
Case C-316/91, Parliament v Council, [1994] ECR 1-625, paras 8 et seq.

137) In the meantime it has been decided that this system shall only be based on a
Community norm; see Council Decision on the joint action concerning the control of
exports of dual-use goods, OJ No L 159, 218 and the new Council Regulation (EC)
No 1334/2000 setting up a Community regime for the control of exports of dual-use
items and technology, OJ No L 159, 1.



180 Jy3HAI10A A25/2004. 12)

9 TAE EUZY AVHY MY 249 4% £47F olglenz gAAgRLs)
EUZ% A6z 0|13 2R 9] S AES Ado] Ytk o942 1 375 2}
2 7)1k} 188) EC2OF A203% 38 2 A255%0 1AE oAk BAld g Ha
FATAL EUZRY #1282 130l we} CESP RololA 47153t

¢) BD TEHYY A5 A

ol

3

Iy g 715 2EEe Ay 24
TEAEL FAANA A3 G FT

TEA FEAAM WA GYFL 7lE FF5A Az BHsle] 30524 ECZ %
BF3 715E B3t 2AEA gk F5A Az THAE 2ol7] 9 dubi(lex
generalis) 224 EU &% that {218 AFL 7H53H HJATh EUZSE Al4729)
o] ‘TRz L EC2% A3052A 71ed vt} go] F5AYd o) FE2Y
(the collision clause)3} Bl < QIrh139) wpebA Heye £9 Lol AFsla 9l
1, £ AR ‘FE 14 (Common Privisions) & EA 35AH FLH3 9= A
g B I ojqree FAHOER FFAEA A3 FEHUY] WEel FEAU A
AAH FEL UAALEZ ot Holk Aldld gsiME Fasith140 REHog A%t
o} YA EUSH EC2zE o] AZAHES 7|ddx, EURY A2x 283} ECE
o ASZ(RFA), A6 28 463 63(EUY] 7183 As), EUZRY A7z29} ECz
o A309=(F YTl g AA)), EURS A432-A44F 2 ECZF A11Z-A12%
(XEg g3), EUZF A1229 ECX e AB0IR(FTEA) 2 EUZS A42% 2 EC
29 A61Z o]sHAW Fr)e Zol AYAE sl 15 F&Ft

ol T WA e FHYojct. AU A FEAYel oo S =) 9%
N ECRo2RE 487 AMHE BAAZE ADsAT & Sof, EURY AR

o

K

&
s

Age AR APRH 23744

138) Case T-14/98, Hautala, [1999] ECR I1-2489, paras. 41 et seq., confirmed by case
C-353/99 P, Hautala, [2001] ECR I-9565, paras. 21 et seq.

139) Whereas the EU Treaty under Art. 47 EU shall not - with the exception of express
modifications - “affect” the Community treaties, the EC Treaty does not “affect” the
provisions of the CS Treaty and does not “derogate” from those of the EA Treaty
(Art. 305 EC). This is only a difference in the wording.

140) Concerning the Final Provisions there has been a partial conflict of competences with
the Community Treaties which led to including the provisions in Art. 47 EU into the EU
Treaty. Besides there are no further “implicit modifications” of the Community treaties
as postulate Pechstein/Koenig, see note 8, paras 101 et seq. and 110 et seq.
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o] 9% PICCE 98} NAE BECZeF #2302 D A23420)M Faady AAH vt
Ao} go] Ay AAsle) 2L MARY PRPIAZE AR FFANY 71E
AL EUZ A28% 2 A1z 98 EUZRY &0z ZEHUt F5AWE A8
ECJol o3 wdd Ho| gutdyo] Adyle] 4848 4 glevtd d¢ 282 2o vl
73} ¥)2 EURSF A2z 18 910 Community acquisol 2JAsHs Hol 48 ¢
& o) Fgta AL acquis?) FEo] HE Yo ZE 93] e 55 B9l
449 F dva & = vk 2o EF8tn, A Ao 72H ALH(F,
ARES F4) 2 9] Auiel fARRE dFmE, 38 FEE 2 712F F)d #
3 AFE Hojk FAHAE Fevh FHAHY AYHL EUZY o YvhiE
(leges generales)24 9 4= glon, & EUZYY] AR JPH oz A=A
%E 3 A3t F49 & vk gxFo] 1 A9 71H, A ¢ Wi At A
A7 AE 7R3 AEEHATE TPl dg FEAWEY ¢ A ECIY |42
Z%o] AZHL anFor o|FF & ojof Itk AFHE A U8E F A
t}142) AgH oz dA3hEe §YE AFHE /HTh 2L APH o E U Uy
Qo] RE Q=N FHgHolof 331, RE FHAES F&45H, 250l e B4
= o] $9stt). weld ECz A22024 A", U H6Z 234
AW PP EUZR A5z A2 fddate A8451, B¢ o] daks ECx
o A23428 8] 2Ad AL |30} AFAHE Ao) Jhsit adelE B
a1, ghok gulE) “FA A aHE FukeAE ke tishall not entail direct effect)” 1 7F
A3l e EUZY A34ZE 2% b - c2oll Qo] 712AR T 71et 2L 354 £oF
oA ¥bAg EC] Balyol #3t AFl s AP a7} RAHANA, EURF A47%
o Qo] Fdgzdo) o AdY FH FEO) gojg S AUk

ol W& Hggto N EURYH FFA AXFOZHE TUE 3 s4{5 o
of sk AAA thall 25 Hel ¥ 845 AHNT & o} 1Pz EF8)
1, 359 HAAES Fds) 8 dad MFA2AL #49 & dvh F5A AgA
24 g 244 A2 ECIZ stolg AW 9 58 RAES JFE Ris
I e ECEY A1220%s} di5d Aol fide ddA #2348 + Atk 354 A
Ao FARE A4L o4 ECI7E EUZE A 7HAE A3 RololA 24T

141) See C. Gialdino, Some reflections on the acquis communautaire, CML Rev. 32(1995),
1089(1105).
142) See Case 6/64, Costa v EN.EL., [1964] ECR (English special edition) 585.
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0h143) A 99 T3 A E T3t AT FFAYY HA 2 E o)FE
Ae FAEY & 5 A& Ho] ofYrh. dE E°f, UNDF A1032% 2ol 71t 2%
A EUZ2ke 98 748 $EZ 3 collision clause) {lch 23y w2, & I
He Wold FFAE $99= AZsd & AUk 1AL EURST 354 Azt &
Ashs EFARA FAZEEH J2tix prlEths AREA FFANl 48 &
A by 13} o] FEST Ytk AL HE Q) Folgt 71 s FAE A
3 FFAYUL A54A #Althe osmotic relationship between Union law and
Community law)E 9238 ¥ AX(a single legal order)E 3431 ¥th A7
F HAAE 93T FEAUT AV Q83 AEgE T FAEATE L7 HE
Hokg 7L O 78, F 59 et &3 YAFot}. 2L AL
2 vl & e AAARNA Agsln, £ 5o JRI 3o Fooe ofv) HAE
TE A& Aojth

VI 2% 293 595 Aol 1%

Aol e tdgF Lo & AuiET gk At} ATFAT 259
599 A= 72 2 289 $Y9 AT FHE $FHL Fo 7% AA
g FA5a gk 289 A ol olFo] A w7 $ele A FHAHA N
os) o= uie} Zo] AR R 2F7HH A, A, YT R WY REARY F
& FANIE 4A9 S F8siokt dn

agtel o9} 2 EEAT FHE 24018 A%H 2d3 RyeA] gt 18
U =03 A2 R olsig #Me] A7 oF71E f ol 783 Molger 54
4 ok Uz 354 A2 EAste el #d4 mol Zold WAAIRY &
A= 53] FEAHEY ALAE AFFe2HA Hadd 5 ok EURGE 8 EC)
9] Ao g o|F, FAE TEXAF HAAY &He ¥ 5 U aPHA F
AW A3 EAsts AAAL GaH2ET YLoFd HaHog njsAn

143) v. Bogdandy, see note 3, 201.
144) Curtin, see note 1, 17 speaks about “bits and pieces”.
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9] c}.145)
Breta, 5YS g9 o3 A2 EUZRY A1 3933 24%
A frad B3l g 2L 32 4‘511 aso] EgAthe A

FEAA FRRAT ofAEYEZXGS T3 olv] FYHE BALE B
?J’% A AYFEY AEE HAFTLUD FsiA d2g2gT Y24
ARAEL AgH AT T34 4 BFE 2 MdE Iz Poe
A4 3F-°ﬂ B8 S 78} ol Joseph Weilerd] 25714 2 AR 439
- A AEAA48) o] A9 AXF - W FSU 7Y &l FHELE A
A717] 9 Avlelg HoFE ‘2379 o]FF AA(dual character of
supranationalism)’ 7+ 33 o&o| A 1 FA7} A H o}, o] AsHEEH 5}4
o ‘E7Han exit)'(F, 289 HH JFEFEO 227t SFAW o8 TAGT
sdEo] FAF 944@*394 & SAM 189 ‘BAE'E Ao Ey ‘ﬂ?ﬁ}t 2
o T 3k Ao olYth 149 FEZF QA8 FAS= A% FH e EAF AY Fo
£ Hold XA FAE AAGE T JLTEY AR 7R shte] ool sjggict. o
Ay AR gnjsidrte A% ATFAT AAMTG Zo], JYFEL G2HE
‘3’34 Y2olA EUZ% —"5°ﬂ’\1 Al #g T A B3 dhiel A=
& ‘&7a new exit) & HEAH

F7tol &9 H*Hi-r‘ﬂ A ATFAL EAE YA BAE 22y B
o2 UedAE ZEG. 22y 28 W3 A Alold] EAghs W FAM F7F
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145) But still the difference between “Union law” and “Community law” has to be maintained;
Heukels/de Zwaan, see note 54, 225 et seq.; Schroeder, see note 22, 7.

146) See C.-D. Ehlermann, Differenzierung, Flexibilitat, Differenzierung und engere
Zusammenarbeit; in: Ehlermann (ed.), Der rechtliche Rahmen Europas in mehreren
Geschwindigkeiten und unterschiedlichen Gruppierungen, 1995, 15.

147) Minority opinion of MEP Berthu, Report of the European Parliament on the legal
personality of the European Union, 21.11.2001, PE 304.279, 16; see also
Curtin/Dekker, see note 1, 132,

148) J.HH. Weiler, The Community System - The Dual Character of Supranationalism,
YEL 1(1981), 267(269 et seq.); see for the legal aspects of supranationalism also
Ipsen, see note 35, 23.

149) J.HH. Weiler, The Transformation of Europe, Yale Law Journal 100(1991), 2403(2411
et seq. and 2423) defines “selective exit” as “the practice of the Member States of
retaining membership but seeking to avoid their obligations under the Treaty” and
“voice” as “control of Community decision making”; see more general A. Hirschman,
Exit Voice, and Loyalty, 1970.
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o B4% 715 270 o 499 4 gl WALl @71oIA Urrich Everlingo]
A% ARule 2ol 189 2HHA H5EF B 2o4UIIE) Ty
2g0] WgHe] Y150 WS 250) A7) 392 Helolx ‘TA AlZkelokbrushed
w15 ¢ Be opleh 25 WA Az WA AR AFEA P o]
A A% ANEErkD BAkE 25 237H4 290] ojgA Feakelel B s
o 484 28o) @ Rolt}

150) U. Everling, Die Rolle des Europaischen Rates gegeniiber den Gemeinschaften; in: G.
Ress (ed), Die Organe der Europdischen Union im Spannungsfeld zwischen
Gemeinschaft und Zusammenarbeit, FuR suppl. 2/1995, 41(42).

151) See Ipsen, see note 35, 43, notes 52 and 44.



