#Ue EHHS HFHERERE #B L ARMARY RE

< H &k >

L&

I, FEME B E(Doctrine of Equivalent)®} #H1hol 4 - Wi 2 %R
L REHEE 5 R

V. & &

LiF &

ERAEd wue] IS 2002 WA EHA AU BejFow
AN HEsls BREshn, Uolby 27h Aude mwstua shs Aol
EslzA Bauy] deiie AAHAL o8k %A Mol Ftolehs,
HozMe e FEsjof Gwa ohle}, At ol 87T A4 2 2
BAolghs 948 &0k dck olgdt 248 23 WL E524 58
Hol 1 EFFTHCIM AT 71&s SHHoT ANY A 24 Ak

EHOIE o] S HHEMY SURA, 11 Bo] Hihs sleRol
A B ANE 7 A, E HEED SH2ANY AesEolN A A
Zts) d & Qe Be TaTh A0l = wHolaln dulE YA} &
38 29 DAY FeFFold A Az @ £ e AL 55 we &

ATHESY A0E A2P). AL 55E 298 P9 71erEdAA 44

=

AR 1 AR, o9, nadd
D) ‘Bl BHA olSE b, AR “EkE el BE0E A #QIth
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AzZrs) b S Y RS AEHE(Obviousness)o)FaL &hal, I18A] & AL ¥k
B B £ (Non-Obviousness) 02} 8tk AR AIS <ARky] A= vH|AgEA o)
oot i},

FI{EfE JE# (Doctrine of Equivalents) ¥ FEM#HS S5 7HA 144
B3 Ao A nFe] ol ste] Bt & ootk YEF I =
gt s7)E gtk o] e SFFTHMA did EdH HeHE o
oME EFHE QAT AXA, Y olF I o= WA A
Q0710 BE o|Bo|t). F HIE oJWl J]&o| FE5 HTYl idd |y
HE FoFo g Yol AojAw 1 BT Ved dAFose
2238 71e2 A XFo] fold A Ade TEES ATFYY dIEA W
o] AogX E3E sk A0 A oS Tt
BT e AuAolals 9 F AEL o)XY wde 498 2eld)

Rol7le A, FAt “A5” sHA 44T 4 e ¥ Jd &9t

HolNe FEHCH olst BN EI9AE TP SlolM FIEME
(equivalent)Z o]F2 ZBA) QA ¢o} 53FEo] AXHE o= g
Al o} B 4= glth3) m]=9] United Shoe Machinery Corporation v. H. Gordon
CoAtAM L w19l 529 E3(Bowie 53], Patent NO. 1,432,524)7} ¥119] &
2y E3|(Wenworth E3], Patent No. 1,307,280)% Fsgicte AL U&=
e A4k o] AtreolA HYS ARA wdg m FAE e, o
P B gig 71 UE-S vad & F Abold FEHe] ¥z g

L
a

froor

0

[o

=}

2) YR} FUYAE kR olghe olger EgHw ok a2y “dEE 0T B
e A%E Aog A7 A7 ME “BUINY 97 e “FTRIE e TE &
712 gt} o] gol= d# Fole] “Doctrine of Equivalent”zh= Hel Wolojct. o] &
& 71£3Q 3o 8 B39 7Y Ve e & /HE Fdete 9
ol Aog sjagch 13, oJd olfolAdA YRME o] §ojE “TFE” olEln
Wasia ARg3l] AREEE, FUAE o] fol7t AMgE R gltk 2o o] &oj7t
HgalA] okt stEA HEHolZL she Ho| gsithe dslzt AVI=7IE L [
gzpolaly P ASE Qlrk o= Ao dd e Aorle AT VIeF s}
2tke ojuo|A drMe FrIAEolae §018 F2 AHIIZ §ith

3) oY 1984.7.10. A 8452 TA[FH1984.9.15.(736),1437) B4 198579, A1 82F
16 WAIFH19859.1.(759)1115% i 19866.10. Adn  83¥2  WEIFE
1986.7.15.(780),873); 84 1992.526. A1 9131663 W4,

4) 59 F. 2d 903, 14 USP.Q. 84.
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e £94 A Qolie SsE 98T AAA, ¥ °]F
b 1 WS AR & AAAY BAA A3 Zoldh w2k o &

TR A oJBA & AL F ojd FHo| st} o1& oln|
B3y dn 48308 393 Aoz B At s #Ald B3 Aol
ol de WA {5 s v FARE AozA o)} WY B

T AN
o 2= S5 RE TG Jlojx
&7 /A AoeA St ?jzozll—c J?‘]ﬂ AE & Utk °o] &
Ao e AEE dolzhe A AGE PR dh= AR oA 74
dol BAMS gt Ao, 28z $93Q BES 43T F jlen,
2 olo] ek ojF w3 dvke FolA dasit stk o9k A4
3l WA Z7FX1E(Doctrine of Equivalent)® ZBEAJe] 7id - 974 2§39
sl AES F Sz A dsiA HESZ g0t

I. FEME E# (Doctrine of Equivalent)d} A4 & - Bk 2 %R
1. FMEAE [
1) #eFrakiuEe] M85 R T FEM FE (Doctrine of Equivalent)
(1) e st R B BB

E3AEE A oj87Fs Aol e LEE & #HEAA 1 #WY divt
2A AV B HEBeE I S BRY & I dEE B A
wolt}, B3R ¥ A5e /e &S aFA =
3, dhgzle] wgo] AgolAl FANEA oz 1 Wy Jehd JeF
APHE EUE 9 U 71g0] MEETE da olgel 1 Kiliel g A3A
9] O)FEAE AMde] WAt ALE A @ulE FoliA sk Aot
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S5 A8ASHE, HARE, 3xd ¥ A §F 3 FAANE
sk AUy F ﬂzﬂi 12 ke A o] B niste Al £
= dEE sk Ao2AM WEAY FHE AL ¥ AFHA Feut

HAE A7) ofHn: weA olgd delrt AdEeRAY JeS AdE
FRst7] A 2 Ao st A7 HEs] Ao gt 5@
B FFEMY 71ed AMdol 534, wiety A FRFEeE JAwY] 9
dMe Edd Zleldo] fEs BRE7E WstA ool glojof dr}. e
opft vl 3ol AEAMY 75E AUE FIL 5 YA =H7] w#o]
o SS3THAE olHE Ea4d dsto] ] HAREE B B9
317] st dEE Aolth. S FTHAT WPA}L A ] st B
SRR sk AR 714 AGRTEHE o, ole U] AAE i
ot ST, I @] gl tiste HEsHA Z1FHook &, W
o FA glojMe ol He ARtz ZiAEolof itk A% FAA}
SHelEes ddE YAk £ e W97 e STt 53
o W9l v o] S TENAA Jsto] ARHY & & Qo

(2) ErmRER S M FEME ERDoctrine of Equivalent)

53189 HYe FIATHENAY ot 2 Ayt gAY, 1 dHde
——:—51723?‘%4-4(754?%1)4 3|40 ot M7 ARtk aeja o AL 4
Tl 78 XES Ao sl AL dHoR IHEAF 4. 1
dd o B9 7|Fo] He E3FTHA o9l sAsoo & A
7t St A, & S ELAY Aol B gurFoR o)Ent &
DREFES) ASREFE7 ok gt Aok

HA] dLERE E#(central definition system)v EJHAME Z)Agd] o]
E53 790 WHel AYHY WAL St o)F Foz EHPUY
& 7IAEHA ska, of&e 2 s4dl Slojde ST JIAE AL U
o] A APHE FEHE AFAHA A EAZ Folgtn Har, Yol &
HHA AR & T S Fet BT JAE FAFHA 24
Bok ope}l 1 Bu Ywrdoeg T AFFo T WHAMFS Zolshe e
71A el RSN E A sAste o]ty o] WS wE A4

e

rlr Ho
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d9lo] E3HTHSNE Aate dAcMEe SATHAY ZAE EEe
ZAAPEo] 47 Tetd 4 YRS S FEE, BAAA T W&
3 FHQAE @;ﬂs} 154 Z)AEAY 29 BEd AAEE g9l ZIAlg
A ggs o g REvt BgEEgs 2009 AY Feol ARHe
FHe] At T4 'J zolE EHAQ A5 & Aoz HE Ao] UnH
oltt.

ool uhaled FBER % £ (peripheral definition system)= AlFHZ Aol &
& %k ATolA B2d sApRAolth. Rk ol oshd SsHe I
Ag} =7izke] Aol olsted WA} Al WS IATE H i tirt=
ZolAE Aotk = WHE ZANFA sl FANPLZ st AL
7142 & W9 Uold B3 ul B wel FuagFel st 4
qlo] 7|3 EF AT Bdo] ojujshs YETIR 539 HsHArt 24
g1 12 89 cMw e redtim s foh ole 5337
ZlAE B A5 BEAS ANsA HEE FFee o] #4A
AAE AT gt RE B 558 WFE 7P HEE ATEAY
7} FAQAES 285 o7 9Al Bk All Elements Rule 7] H]
Z25}s)

E5 QA9 i Bdsle] T xEERAME FARETF ¥
2L #HAME FHAAF] FAL Ha) & Ao Hol, e AAH
o7 ZHIAFYAo] FHE o]FA Yk Ao HAL o] 53 3
5w o] BoloA] nje] Qo] 53] AYsiA AEa7] MEA AR
ko e oY FHEdgFod wet ST JiHE #A

o

Hodm

=2
11k

=
&

5) gl "BRRRA Y mERe] &E" FkRE 307, 37

6) Bk, AA =% 3nW

7) Bk, AAEE, 3714,

8) o)E EATHE FTAE RE FARLE F8F A0EA o= st FAHRAE
e dogQAt 1 LAY gE Ve E3F8E FASA ogta s ¢
Fojr},

9) W7), AF, 87|, Ay, AEa, gy, AFH T 04715 Fea] & A 3
o] ol ﬂl%ow ol=ojzom, 12 s 23} hA-L AXHA w]Fo] AAA
7P 2 AuA e 3 B ohz n?xilﬂEHTOMWE u|=o] AjA AAE AuiEHAl
9 Axel Aog Btk Az AR FEL TA B A B4 IA] A9
A} A= 9drt
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A A=HAE s4s 8 Aol

itk OifEe] B8 e #AH 39 n-g_ Holu= Hog s, E3

A7 e Zledds adE dsishs FEl= A9 sl sx el
9l

_!lm
r-\J

1g)2te} RE7F &8s A 87t

oflzla & 4 itk ole E3Eddo] EHEUTA S #klipy B
& wAglo] ATl JAgte AL Erbed /Mt & 4 gle R, 5
iR e BRER T vlad A FAdon A4S wdEe EJ
A7l 71AE #E EREZREY BRE V=S AL &% dol7 W
wolt}. mabx ESEe] tEe] ST xE0l Ueie v |
ojdtie olfrZ2 g Pk AL AL BHMbald SAxY B
o] BA& F&de 492 2Y3A @ Aolt}. Doctrine of Equivalent= ©]
oF FeraRkEiEY] BT Fsie] WY RN E SATHEAY EY
fZd dFEE BEE HovA A7 FAH REETHequivalent) HE-&
I Bl TIAAThE Zolth 2 ol FE HHRERSTY Add 3
o] Bffiy RENS TRV A% oozt & & itk

(3) 83 533 SsdAsyT F7HA o2

W3 garko] SHATIN o] Bale] of@ HEE ASm ATl
B, AAlel ARE FERTeAY Ao hn Yok sk 483
ohio FASPE 198089 ARl SJske] BT 2ol old mlZAe)
LAEME AYAYT, FARTEAY A4S Gt 22 a%), wgel
491 Qo ol He Adwes AAHES gouA Wy REyY
7} B537Hs0e Al BREE Aoz AN dUE 2AS e
o o4 BHEY WANNRE SHITRY S 2] B gde
B Ao BT BARTUNY A FAGIF Wt BsRlck @
tha gk,

seluFeh fA18 WAES 2T Qe JBe A9 Wl FANRe &

gai=te] AFHolA ke WS wn Aglont 1984 olEd Bal
Spline AZlolel AR Ak BN “UAAE S EHZTHL 7]

10) e, AAR=E, 370%; ¥R, “HRFRRCAY) BHEEe] BRM BRAA", FFEF
FREFIZ 288, (2001. 12), Hrariibz, 2869,
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AY FHB 5 AN HIR 712 Welel HAtka s A
o 4HY’ 1 BAT 2L FHow mo}~ﬁu}m
9 o :

Yo S5y o4 e4vt d3 242 XEH Aol 28, W
=2
=

4, A% WA FHHE 59 WO ol WOl A 48
3]

‘%“394
% lﬂﬂ 57} *“%’l 21214 ol# g

% Ao A HolEgtn Hrle ofgAwt
7H“‘Zi°1 ARZIGA o]lE AgERl R ARSSlgtie B 4 & Aok
AL 9 AAEC] AR BRIES F83 Ao AU FEEM (equivalents)
of ok HHE A Holgtn olaistn glov, F—# HES AJUAA
AT Zlolgke Mg Uitk et S8y do] 53 1998. 9. 17. Ax
98352160 HANA HZE ‘BER olde TE YA FHoZ ALty F71X)
& Ador F&a9tn & & A1, kikkiz oY 2000. 7. 28. A1 97
52200 WAA HHO R o] o]E9| AE-E& FA HUTh

2) 57} Y&l(Doctrine of Equivalent)?] HAHE] A

4

RIEME s 5si3lsier #d 24 sjdolals 4243 Has Fgq)
oste] whdE Magoletil & 4 Qith o] o2& HE3 tlEFHQY AR
Graver TankARgil4olt} o] Atz HpFriEge] fFretie FRkERE ¢Z9E
FETAECR ZIAEo] AT FHIAFEETE AAE T Y BRdlE ZETat
B whadlgrdge] 23] e W HEE AT dgRER
771 obd RG-S o WhEs AAstT QUdh 9 AbdelA vl
F(M)H FHMn)L duislshy Aoz tlAgo] ol &4849 9
1) BA &SR T 10, 2. 24 FIR(BE 523 1Z 1139).

12) g ¥ 1990. 3. 23. A3 893773 &4, 1996. 9. 26. A1 94F1176 ¥4 5.

13) dig 1991, 3. 12, A3 90%823 w4, 1991, 11. 26, A3 913509 B4, 1993, 6. 8. A
I %1554 B4, 1997, 11. 14, A2 961002 B4 5

14) Graver tank & Mfg Co. v, Linde Air Products Co., 85. U.S.P.Q. 328(1950).
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22Xe B gAEelgs Aol st ol WAL vt 4] 5
& AdfstActe 28t

9 BAdME F Y Edo] dAHor FUT VvS, AR FYT
QQE Pslu, dHdHoz FYF AHE 8L F v AP FHAG
do] "ol o, o]& Graver Tank®l 7]%, W4, A39] 3

Eis
O % oo Ak Y Hughes Aircraft Co. v. US. ARdollA &3]
9 o]F] e Tzl o8t EHTE] 2o XFHUHE T
£ H8& wfstA] ohsitta stqichs) i eE 199799 Warner-
Jenkinson Co. v. Hilton Davis Chemical Co. AFANME F71x&0] o43] H8&

ahtka BAIHECH

N

05

m S

.—ﬂ

3) FMRMEY: 2o Eff

AEEEE 4839 EHIANE A7) 9 addl gAE Tz
Graver Tank do] AA|sl= 7]% - ¥ - A3(Function-Way-Result)¥] 37}4]
23 7NRog o) ok 1 FAFH 8748 Be Al upgbd thh 3o
7t & T Stk

Y ZEHFIFTY Ball Spline HEL F7HAIEY H53 279 thst 53

A7 Mol 7IAE 74 Fo AAAF T3 oE "?'“‘?—‘3] Ao, @ 2 F
#o] 5ol E43 Fio] old AGEAEN #Ha), @ 2 FES A

F 59 e Aoz XFsox, SsdEe EAE e4d F L, YT
FLa3E AT ABRTED, @ 219 2o] Xgehk= Ro, %H o)
&3hs 7leRokdl Qo 4 A4S 7R At tAF T Ax Fe
Aol oM golatAl A4 & Sl& ABRESMN), @ WIAF 5o

Jint

15) 219 USP.Q. 473(Fed. Cir. 1983) ©] o] B FA] 54949 HgAAE Ao
she gl #% 3&_& %;ff%;éﬂﬂ AGABAG AN Hje AojdsE salste
A Aol st FHE I EEHECIL #HEL] B AoAss: #4431 F
RS Asie 84 rmcroprocessor-"* o8-8l EEHE T} microprocessors £
FA) FAEA k2 Aol BT HAY FIF WYPLE BHE AT T
de A At 2E FRA B#EE7} 95 = glth 1 39 BEFEE RS
#d&

16) 117 S. Ct. 1040 (1997).
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sy o] SUNFA AAM FAVeR FLSHAY FHAE 228E 1 F
Aol ol FuE £ e Aol ofd AUEZEAESE), ® WAAF ol
Esd e 244 SlolA BT MAZNE oAHo= AojE Ao
gl 59 59 Apgo] QLo(ZHN B, F dAAEL 5837 WY
o ZANE FA% 7RG AololA EdE Y 71&d Wl &erta a4
ke Aol Agsitk #AEH

9 dE HuAua B AL o) R o] 9 o]l Hgo FHF
g 3695 1 T BRWEENY BRAESHolTE T Y 813 AAsE
Aok, FEEBHIT HEEES B3 Addo] gt o2 94 &
A& JM?& Aok 9 YB HELFIFT 4lke 53] X3y o] njEAdy
FRojojol gk AL Frlsla, AFEolde] AP S BEN e #F
B2 WA HolM FE-& B3 lokx &y

E3H9 19989.17. A3 9882160 TAe “BE FE= A= AAF] 9
AT R o] E3dne] FA484E & 242 XEsigelte ©
I AEE FAH8AV S P84 ddAe s 53 Mes 4F
Aoz FYS WHoE St HAHoT FYI ALAHE JIHLT, @
aEgk X3S 33 dyo] L3l= vie oo SloiM BAke] A4e A &
9 FEAE A dEe Az A oA Lol A £ A
9 AogA, @ Rl wo] g S YA oM AR
Zle? FYSAY 2128E 1 29 A FAAL folEA FREd & 9l
A- Zlo] ofH, @ oyt B8l St el EUHAE St A 2
oM XgE FHRA7E AT HAZRE o4Fom Aed AMHol
glolof & 79 7o) FFEolok & Aotk gl AAlsiqh. ¢ #Ae
Graver Tank ARelA vl o] AAg 715 H- a3t 387 e2E
£ 7|22 32 Atk a8y HolA BHe 8 kiERE flgke] AN Ade
A "M zol7h glom, o]gd 7)F-W-a3e 394 HXEd] 7%
st MRS MOrS AT AL 1 o|Fox ARG Firhis)

i 2000. 7. 28. A3 9752200 AL E5|WHy} wlwsle] oA}
gol 2Ed ¥ EXEAL FYsia ot ghe-EAd o} B3yl 1A

P

J

17) MR, AAI=E, 2939,
18) MR, FA =T, 280H.
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S48 98 248 X8 A9 :L;% M= ST BAA Ytk B 9
= 3 A A ATt FEIAAY U3}
19 @ S w e ;-qug T84T} Seldne] FAeLe dAFe
2 4% ALEHE vrhlin, @ ® 19 Zo] N@shs A AAF 1w
°of &8h= ZlgRoplA 49 A2 7hzl Aol FAds] folah =&
2o A AeE A, @ AU Do) Tl B3] 299 o
7l A Tl 22RE Bt foldhl EEd @ £ e Ao] of
YL, © debt 3a Sduwe 2UdAE Fao GAuy e Xg
T84T ST HARRH dAHoR AYdE 59 Sde] AlHol
Slojok Athm skt o] F ok A a1 BNES Fesle Asjs AF
371 A% A5 azlolx, Fo) T a4 1 HEL wAshe £33 a7io)
g g Sl
oJMF 7= Hdo] SRS A8E 9% 2do2 ANsE AL Tyt
A, A2 © SAtpd wge 24vt Byl Jleapte] HY U A
olghe A, @ 8w FAHY F99 A4ENE Yo e AGEAT
fEHE), ® Bl lgdtorelA B39 As 74 A7t 1 A3eae gols
A #E2Y F 0 AEREH BN T5HL 2L 5 oo

2. M
D #Epte] #a

Aol ghe BEoletn Sfuighs 1 we) Sat sldRoplN B4
AL 71 A7t 598 298 A Y ZeFEdaA 4A B 9§ Y
AL SHTS & Gok 1 o] Sah sleRolld 49 A4 4 A
7h SS12dAY el 44 A d 5 gle AL B ko]
B 9T AL Polzky @ W Ado] ek omdlN B
(inventive step)2D}il S}7|% 311, B3 7]&Bob ] 7|&Aleld 7 A

19) ohgh, §] B4 ol g 2001. 8. 21. AT 983522 HAL MM QA0 thate]  “ok
o] AA ¢ sAddrt FYE R @& FAsIsth
20) REM, AA =81, 3809
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ZA& e BH Ao] ofde oulolA 3k Btk (non-obviousness) o] k1
T ok Y SPHe BAL Ve APFeEAM g RS Helske Ao
th & 71&9 Bl ARE =g g AAHAS Hi= Zojgtn & &
Atk LHOZA AFATE S Holu FBAo] gle Al tisted wield @
2 g FUH 23519 A3 AFEE AN Welste] e wHE ¢
SN FE ot wEA A A5 iy £5a79 shEAM JAHAS
T3k gioh
Ty, A4S ES gt O Ad G AdEe AlEY] FHel 5
7FsAdel ok ARA ddd SlojA A EAEE Aol AP rIeRok
i 71eA7E &olstAl wHE F Jv AQ7L obdr} e Aol B3 Aol
A8 759 A 535 F9Ad 1 EHo| &3l= |ERoklA B4
A2E 7HRAAY e sty wdHnh a8y dAE a3 Al
A glong FAH ez B89 A ridda AdsEE e
A BEHORE FEste 71&9 Vg2 HE ol UHd 4 JeAE &
atAl |ck2y) g, 1 o] &she Vleiold oz EAEHT. HIde
Zleot AR AR} - AEstEol sia ot 29 7hed =7 TlselAE
A7 ZRE @Al S F A, A FAIE U J1EEol AlojiME i
fol 4% & Ao

fl

)

o3

ol L

e}

2) #EHtho] AY Hbukly WA

(1) wSoMe it B

vl HFFES A103Z A S38 7402 3k H WM (non-obviousness) S .75}
I 9tk o]AL oy dRo|Ml gt F= 7ot w=F aw

21) frEssiy As2z A1 Alsez A=,

22) HnLfEEL, BRFE, FYAARAATI] 9, HEAL (2001) 143-144.

23) HHEFE Al03EE USF 2ol AR Qdth ol o] ¥ Alnzd F49 A
3} ol FAU3A FAHAL 7IAH] Ue AT HFS A s Wyl oA
o gmel el Ao|rt wiwlsia 1 o] wrgo] APHolN B JleRoboA
9 71FE 7HA AolAl B Afole BIE e S gtk wEE dole) o
2A B HAHL 53849 FF9] oo J3fo] gtk RN YA o]Fo] A w
o tiido] of ¥ A1RE (N F= (] daixut Agriez A" & Qe o)
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W 9L vRgA e ol At AR Graham v. John Deere Co AT

)
datz, @ AP71ed Eslede] F7EY Ao Wi, @ i 7=
okl ey JlesEs 9% davt v Jdoh F o|2RE W] A
Y712 HY AYASA dF-E AGvhe Aotk 9 WAL 4dH 4%
& HilER ZREE0) Blo= 71ed A7 obd AAH Ee FI #
& AR FARE RIS e Aol dtt o JIEd o Had
7 2 Zojplo] wrgo] o] FoiR AN 1 Vgl B4 TleAAE
7H AlAl AE Aeold ko] HBE

A= 5332 O EHe] &3k ZleRoklA B4 AAS A A9 m
WS filErche BR2AM O ¥8Ae R55E, @ I ZIeioklA g
A FF, © A7) HAA tiF JH7IE] WA, @ FAo] Yok
£5 ®© 719 B4 ©® 2 Eo #F4Q ZIsAY useE 55 AAlst
T ik

FEMES Baddd Slode iRkl Ao 2 o8 Jie] FImbd
< ®Adt BtS Add 5 Uk 2y A8 Jed ddriese #el3
o2 BNl AU FF7FsT ZIsEorl IdEch B3 F98EY BiA
WS b asdE ddshes o] ofye} MA2H A

o)

o= UHE A 9 iga S4UE T #E7F 599 g LFEHEY FUL)
oA dEdof sk oEE FEshks A0l e dole FeE wHe &9 #g &
Heol B8 258 WElshA gerh

24) Gratam v. John Deere Co, 383 US. 1, 15, 86 S. Ct. 684, 692 (1966).

25) FMEE, EBIFIFEE, PLAHAR-AHE(1995), 2019,

26) B3 a2 Al8Hsecondary considerations)2 A}EAI] fdol ofgle #ul ohig} £
A Aol7] wjie] P& HT 253 mgjAEle F8AS Pz o F43
FHARRE A T vz g A4RA SASE AT T dojRm ¢l
o} B3 agjAlslel B3 leading caseS Graham v, John Deere Corbziolth Qv
HAL 2AE49] 7120 FAE dA oM, © AYH 45, @ 2 "HaKel &
AEL AR A A ke A, @ HRAEY Aug 2& 248 S
A= Aol HAAEY 4 Svka ok 1 o] Ay HeEHo ofslo] ol &
av BFAQY Aol HA £53F 1A A9 Al 7R olgelx gitdoE @
240 914, @ 5 F= AEY B @ 93 2 9 @ B © B9
WS EvHDurham, Alan L., Patent Law Bssentials A Concise Guide.  Westport:
Greenwood Pub Group, (1999.) 10291,

27) Durham, ZAIA, 1029,
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(2) FHAN 5tk S

EHES] o) dislA GRfFFEs Asexe “FE UHE
st sgrisiotl Y sAA A AgstA] olld W& S o]
Ao oY 1 A Ak FHEESA Jedudirt AUds 2715
dbgo g wes) & FEF Tk 454& “EA-SE FoW
(Problem-and-Solution Approach)” o} 2|3}

A 27 “FHESAEdY] 2y dAd Age wro] s dstas
ske 71e3 4 9 2 A ol 4 RS 7
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[Abstract]

Study on The Relationship Between Doctrine of

Equivalents and Non-obviousness

Lee, Dong-Hyong
Professor, Yeungnam Univ.

Patent is a grant of right to exclude others from making, using or selling one's
invention and includes right to license others to make, use or sell it.
Non-obviousness of an invention is one of requirements for an invention to be
patentable. It is the quality of being sufficiently different from the prior art that,
at the time the invention was made, it would not have been obvious to a person
having ordinary skill in the art relevant to the invention.

The scope of protection conferred by a patented invention is be determined by
the subject matters described in the claims. Doctrine of Equivalents is a judicially
created theory for finding patent infringement when the accused process or
product falls outside the literal scope of the patent claims. The doctrine evolved
to prevent parties from evading liability for patent infringement by making trivial
changes to avoid the literal language of the patent claims. In determining whether
infringement exists under the doctrine, the court must first determine whether
"the accused product or process contain(s) an element identical of equivalent to
each claimed element of the patented invention. Then, if a correspondence is
found between the element of the accused device and of at least one patent
claim, infringement under the doctrine turns on (1) whether the accused device
substitutes an element that performs the same function, in a substantially similar
way, to accomplish substantially the same result as each claimed element, or (2)
whether the substitute element plays a role substantially different from the

claimed element.
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For the recognition of non-obviousness, the changing of element of prior arts
should not be easy to a person having ordinary skill in the art relevant to the
invention. Invention having non-obviousness will not infringe existing registrated
patent.

If an invention is composed of substitute of an element of patented invention
and the composition is easy and not substantial, it means that the invention has
not non-obviousness, and it means infringement of patented invention,

So in this point of view it is the subject of theoretical discussion whether the
easiness of substitution and non-obviousness has different or not, if they are
different, how different they are. The theory which insists that width of technical
progress which non-obviousness requires is wider than the level of easiness of
substitute in the Doctrine of Equivalents and the theory which insists that both
means same. But both are different from each other from the aim, starting point
and viewpoint. So I think that it is not important to inquire into whether the
width of non-obviousnéss and easiness of substitution. It seems to be more
important to ensure legal stability and predictability about patent registration and

infringement by establishing explicit, concrete and detail standard.

key-words : patent, non-obviousness, Doctrine of Equivalent, Equivalent



