22 WHEAS -~
A=A FeAdd x4

(Affirmative Action)*

- 53 B4 22X B v|= £ Harv. L. Rev. Vol. 109, pp.
151-160)¢] "3} < g5 ARABLY 97 -

o
Qll
==
ri0
Ty
e
*
*

I. A%
1 74

o] 2% HARVARD LAW REVIEW, 1995. THE SUPREME COURT-LEADING
CASEY] B5HHD. Equal Protection) S1X A=4 BeHd Ao #gt FE2D&
"k Flo|eh(EAl 1), AFzolg9] et Mo s HEs] st dvs
A AF(EAF ). WMol wjxlgh S Ui AA7F 1 & L

=z
2 0=
wioll gAlol Avkal AZhgh Wl lojA b B #249 3dS AgE
O
=

9l
o, 89 B UgS GHdte] Qow AR Yotk ARe] 45 U WosA
Srgiet. Tilel 95 AWERY U woe APHlE, FHEHE ol A )
AATHI AR BEHAG DT AL FD 5 S 1) Ha 28
oulg 74 & Yok AL nEsll, & FoAE 5Us ARS 2ee: HES ¥
stol 3 wode] ge] Sl AYALT B L oJuE 2] 918 FEF ok A
Polghn AZHE W - BF QUTHS AUAUAA AFH FEIA 229}
olefat Ao FE APOEA &9 “AApEe] B g - & FAHHOE T

x* 232} 2014, 11. 26 AR 1 2014, 12, 17 AAEAA=} 0 2014, 12. 19
wx Ao etal HEPAE ey Faae, WAL

1) Harv. L. Rev. Vol. 109, pp. 151-160.



R
=]

1k

AR
1
o}

=

A S -

=
T

:rL

1:;_]_,

-

=
iDIEREZ S

o

o
=

ik

stk

S

1

T

1y - ey Ase BE ftdkel 9
=7}l A

o 745

o}
St

£y
=

ik

it

J

o

FAA - ZE 20l A

Z4Ee

Is]

855

%

YT

.

=

R fREto] =

°
yal

bl By -
REREEES

°©

e
/G0

1M 1A “B

o

iy &rell 9

%
oAl ApdE BA] o

A

=1
S

oy
=

Gl
ik
Mg $eletael ohvjet

2
H
of T3t frm R A

[e)

7
A

EATHEAL V).
2.

7

e

o

W AL v

]

-

2, grigos A 7)Eae)

=3
=

|

M 7]+

ol BAAR, vIFoA

[¢)

L=

BAHon Ad 7}

A4 A AL o)

E
=

|

olt}. olelgt He A 7
R E R [SPES

7
T

-

.

-]

L=

o

-2ps]ol skt

H

1%l
oA A14% 1

B B

A5 2] A
[¢}

T
T8

.

3

<]

)

4
o

352
7} 7} wf

) 2
(SRS
PN

[e)
o
o] zk31

Ash =

=

}

;01_

} <. o
(equal protection of laws)

%

3

(R R it

°©

-

H

7]

=

=

el



HIN HSAE XZ(Affirmative Action) _ 19

o

oAAE ¢ Hrhe Adld HE5S onishs AoR oldel Zlo] dubdolt), 1A
Ao A A Z1EAFA S dsl A= FAAS 7] thg-E olE A
B7F & ZRJAATF HFAA el A A )& ZHA Hnk dste] mlarol| A A
Heo] 18974 GulfAbzdol| A pE-E ZFe] Q1 Ao] opd 2] A7} slojof stk
“reasonable classification”o]& 7|58 S0 2 AAS o]g=, 1911 Lindsley A}
e 714 19209 Royster Al ol & el &dgla, 2§ oldd 71e2 2
o] gt ol ol dMiEAT O B4 AdS 9d ok WA e 34
5 TAHOE stof s we oA ow WHIH - Warren tiH€e] “olF7|E,

Burger thH¥#e] “Hg7|E"3 944 A9 7IE"s - e ik od

il

OU>~

= [¢) =

AoMe 23]y U4 7IFETE GS afgEgh 107 wolzofA= Fo® R’
ATt HYLE v AW g A HEES S THE HeAl #Ag F
Q3 o]2Ql ‘-MA$-E(Theory of preferential treatment) o] 3 &S Hil )
o} ol AAA - ALEA N, ALF-EEAL, w0kl AFRIE S diE <l
794 dAolA EdgeU SHFOE stowx AAdA s AdsEa e
e Uzsta gtk B8 Hole o]y ‘AR o] oz welojy WAy
o) o

[¢)

AxpHE 7HA 9 EHSS 2gsta Qb= A4 - reverse discrimination (9
)

- AP) =N S gl golth mekd oAl ARe A A

‘
-

e ¢ U sk EAlR Ropxivy ZiEjal of2fdh Al wia]

0,
N
—_
Y
o
Y.y
_?ﬂ,
_>|‘1_'4
i)
o,
w
3
o
2
BN
B0
=,
N
—_
D
I
AC)
=

( —{O
o
_>J‘_ll
o
it
o
:CI)L_tl
>
N
ca
=
)
o
it

o]

2) #AsIY I dFEHoRE 53] 1493 v=9] A4 HSAHA|(Affirmative Action)2]
Z 7k ok siystA T 15-1, 2009, 109~147% 2ka1,



1.

Ry PRI fE-e] RO SRR FHEL BETREESS 1980
Fullilove v. Klutznick #kell A BiBe] DEAFERTA SN et “Hamiiats’ S
Agk olgf 2, WS F=E ATl 7|23 SaleS M iR Al o ZA Fof
Sttt Fullilove AROlA, Z18]a B 2lX]2=0l ¥ JA. Crosoniit AFAAE, A2
T A4z Xﬂ Joll <7 ste] 93] (i el T84S 143tk Metro
Broadcastingiil: ¥} ¥E219193] ARAolA, M2 Crosoniilt AFAoA HYo] F=¢}
Fof st Aoelell &9 ikt rfkmEARY T 2 7110 B kR A

& 939 gty THEEH HES] ARl A&sfoF e S AX P ey
Ho] (HAo)) PAElol A Adarand AE3|AF ¥ Pena ARAE, B AL Metro
BroadcastingAFd-& WM& 2230 B Aol SR £ TLAlo] h@el oS
A S BUG EEERRCT oleiA AR E A=Al BAIglo] R HlkEA S SfoF g
thal $A ok 28 et kel MY Cf0eh CEHNold 4 NEES
ARG o B M HFEA Al 34 Z3kE FHInh ey o3l A 14x
of W89 AR i raE, 1ejar A Alslel AAA AAE AtolellA JARH
A& FAIE Aol ATt

2. AdarandA}tz19] #EvRE

=
filo

)
12
o
P

19894d0f], Mountain Gravel & Constructionit= <& FZelol 7]
Mok Alokz 7 dAubgie] o Fxle SRR A4 AZES ¢k A
Aok AE Aok 717 ool A, Mountain GravelTi~ Tkok “AL3] A 717

sk Q17 0] sl & VIYS FaikRE &St St RAbe
AE Aok Aol 1A ACkEY AAlsle], M “ARs]A o=,
=, 4ofst JIRIETE BT AagHlSel| X, “FATIHAC osf Eolols
ko] & b JIJET o)ek FAS vHESTE Mountain Graveljiloll £J3)] Rol=
2 aEHEE Jtole #d 71AME fleh Nty AfLAlA, Adarandit7t 7P S
s et 224 Mountain GravelTi% o =2 AHLEQ, Gonzales 7AA3IALE 4
2 VBRIl Al MRS ol

=
o
2
()

>~
T

o} ﬂllo

=

1

mo
T 2o

> 20 o e o 4t o

—

i



MM HSAS X(Affirmative Action) _ 21

3. AdarandAH19] §8&

Adarandiit= ¥R Pradsge] doriivhe dveZake] M NEY A
ffi ZEROl 7] Z8te] 97 A9 A o|BE (EIEEE SRS PEME 2R ofgfdA =
JFEENQ Aelgtar FshiA o] AR #ElEd] ddstd &&s AR
Colorado + W AW Aol skl HlkEFls Aok LaolA, o] a2
10¥6A prardibeel o] A= AT B Kb o3lo] ofs] Adshd Qg 7]
Z3F APHE A87] S FERbEEA B Fol1A] s oEs AERAF] $E
FEBRMTS WH

=

4. BiFiREkbee] LA

5:49] Ao Wi KiEbiS ZEets M dibie] S fha Rl S
& 2, 0'Connor K2 SA &%5 W Adarandit®] 479 Z@ S Agsta, A
oA FAA AR AT 72 Hifany THEIMEE FIstslr] Al #Ee7h M
U ik BoffE B o WS HilidES 7 eA obd Ao AR S SR &
W S FulliloveAd, CrosonAbd, Metro BroadcastingAbdolA WA F24%H =
eSS ALY, N IEUTE] o AE AAH 3|dA] Age Biary FE
HHEESS B 23 ofgd W oA= EiiR TiEEAS sfokt g

.M

!

5. ZHRM g

Tl AR oj2&dH oA, dAslE HerRd Azl 71 dale] HupEn A
T By EES YeRl7] A8 2AEe S I, 1 37 B @

S 7oy (HlE iAo Folo] wre TIgES F7| Hg =it o}ﬁa}
T, Q1F ApHd| 7|%29 oW SFEL AR ofilaelgo] th; “HKET (e
ANFA AHELS 1 APEE =AE EHstEA e FAckEA dHgle] d4sA A
AElojAof gt} aElal 8 (AW 5% oA HT RN FAHAY 14
Z ol A9 A3 Zrt) oftt.



6. Metro BroadcastingZth RaEe] #:2

ol AL 7o), LHuE il Metro Broadcasting AF1S 4w HflSolA] W
oyt “wmdutet Msl’ o g HANITL HA wEW, Metro Broadcastmg AFAE 2
S I A "k A AR o AL FICE By ARy
goll “—H BHEES WS HETORN, T AAL Y BE AN AT AHY
AAMANE EAARA AR 9] o]frel gt Croson A AEE FAGLE” + WA
& TRE2) o8] Ky NERS T4 B
FAsto 2H, YA S AT

A Aoty ehs Odv}% ‘i%ﬁ} ‘ﬂ“l% ?‘i% s EH%%}O% 154 ?HH

AA maeh =FEdhs AU 53 ¥F 27 =g 1S 4

2ol e AR o] Alel|l gHete] g A4S v A2 o As <

43tk O'Connor tiH a2 W= A4 APAAAL L4 oleell M, Wl oJeix 15

o] “‘MEoh= 7MHRE AFe AlgTe] mE| WA= g Qg 712 AN v
Z

=i wotgel A 4 YTk 2% A
Akel AHgoR A 23 o3 B

WA, el gl Y

% 3719030 o e B

oE o
N
X,
2
oft
A
s
3
>,\l
r o
N
-9,
rC
N,
1o
i)
ox,
o
jisd
-
%0,
k1t

8. ScaliaKFEE Y Rf#

QAT QA AolA, Scalia WELE BF A Aol 18] FFol 1 ArE 4
wel Qe WEg - B AL dPEs Bgea 3 AFAAL il
a71918k0] Q1o 712 e APESeIA HERTRE FlES A RS o Hrka
F430,

9. Thomas KIEE S| RL#E



Thomas W Hot “HoBAAZ ] QF IHFolx}e] EE(o]o]xl%]) o Hijs}
FAsPHA T2 dt) Stevens o] B3 Fol5HA] & oA, Thomas ™

T2 By AREHSE EEEY) AR Abolell A “I=

. 2

i 94, el QWH B5 %
AR BRE WA, Ten s Bue Hopd mid, A% UEEe 25
Zo] ohd A5 oW Br) glo] AHIFo] ohd A5} AT & ke WAL
FE a2l S £ AL AT 1eER OE RE QF PAELS TF
ASPI g1 AL e Baito X Dol EAE AAEAES ol BTka 74
et

10. Stevenstl®¥ &< Bt A S (1)

Ginsburg 5@l 9Jal 5%% StevensthH#He Wk} 1= BE % AHE
< GAEHA tFofof stal 79 212 APFAARE sllof Stk ool w9 @)
o 2y o3t ARIES Bojule vy FEde sYskA @kt e A
A2 BEgd B dAWE 558 BN oo EEY aFRboldlA ZtomHA] WAy

o) g a7 AL
11. Stevenst #o] A (2)

thaoll, Stevens ¥ “<d o
aejal A9E Zpol" b vkl s, ‘T el !
FAE e EEEE 146 550] AR R 93
oA “lo T WAL Y FAF Aol A

T S 2
2 NEES 9olsly] Folsle oWl FEo| tidtete] A
2l

2
oF
o
N
HA
rir
by

.

12. Souter KIEE S FlfES ¥ Ri#E

Ginsburgt¥ @3} BreyertiH 3ol 98] 5% SouterthiH-S Wifie] S ¥ hol



o

W=
onﬁqwﬂﬂ'ﬁ
SRS E
- o X :
Vaaﬂmﬂbmﬂ%pﬁmww B W N o Wk
< X # ey EAJ_H_/;OLWMA
ﬂﬂﬂ%]ﬂ@ﬂlA ﬁléxﬁﬂmdﬂﬂawa
i) o7§@& 1%@1%@?% = %
uT&eOtWWo_ﬂﬁl OHM_W_L!ﬂﬂqdl wXOOfMUJ._;
ﬁouw__o_lumuma ﬂrﬂdﬂx B ™ OE V&EELMmE
Cox L ® s _}%%mua g P w0 O W<
Iy T N ! Toa i P jo- < B 9|
! S W "o o A ) m o B Mo
E dﬂ - X O#E - _/AO % 3 Hmlw_m R ™ [ OL — EE r;O . —
»%ﬂ@@m@ a%A“@H@mg Mmﬂﬂ%_go
z¢7wﬂuldow1_l o_eldﬂ‘lﬂﬂﬂan\wu]\ EdﬂﬁoLumﬂ@
%%@%ﬂmy gm“%olﬁog ° @%@#%g
Jvmo:.LJI‘ ﬁmm_ﬂl N R R J-HOﬂnoe_H_ﬂ_
_— = ™ WH - 9| 15 0= D ) Eo ) ~ ey = — 1
xx%ﬂuo:m_@ %fﬂﬂ_ﬂ%ﬁomumo Ewl_mo_mm o
imﬂ]ﬂw]z% muﬂauuq s - 1 Mo
oéM;H LA 41%%( = mﬂ%]ur
Lmuao,_/imﬂ E w5 T @mﬂvﬁrao
Xnm 5‘Wﬂ&LEMﬁ Mﬂ&FmC‘DFﬂ,AEm,mu \/Xo:_laoﬂm_.oﬂe
Bor oy N T o Eoﬂxl%_do%% = = o o
%ﬁ41xr514 T a,?gﬁ.oﬂ ﬂ%ﬂgﬂm
ulg of =2 W i - X G op W 2 T - o B L o
Lﬂ‘qﬂr7 o= i T = S
E.ﬁmﬁ,,%ﬂ%. I %%HQE%H“ M_Hmﬂew&
NJ%%%&J@ 8 W.ﬂr.x%ﬂ%z% R
m| N _%OL T o) - B R w = B T i oo Ho L o Zm
%%%m@ﬂgﬂ i m%%%zﬁﬂa e DR
B L0 X o Y -
TR E N S ﬂ%ar.+aﬂ EWW@#%
g BJE,GF_dE i Jmﬂﬂwﬂ_ﬁ%jﬁﬂ wﬁ@u@ﬂoxﬂﬁl
Eﬁmﬂ]ﬂxvfﬁtﬂr _ﬁoﬁmﬂﬁw i e = _p%}ﬁ%qﬂ%
&ﬁa@mfﬂu%% M uﬂ?ﬁmﬂ%ﬂ%& = oA MR
G WMﬂ“o_ K O_Lélﬂ%inﬁﬂ = ST
s Tiwx B %“Mlﬂiﬂoﬁ il %zrﬂﬂ%mﬂ
= —®Ho FH 5 ma}_aﬂﬁi%ﬁ B K ﬂ%iﬂ
% ‘q ;ﬂmM :.L 1o b ‘W A.__W\ FI ‘HOI o ‘7A| % Em .m‘llﬂ SN\ . MR H_Alo
T N 2 %ﬂ.ﬂﬁaw%m@ %%_urL o
ﬂrmmagﬁﬂé % @@%muwﬁgﬁﬂ 2 %%%ﬂ>%
-~ RS ’_]] e &2 I 13 Ar
A@mﬂ%%%@jﬂ ; m@@uf m%u@ﬂr i %.mﬁﬁmf,ﬂ
TEwe 885 NI & mmgﬂaw
w%ﬂ.ﬂ%wur.mmgaﬁﬂ R %mwﬂﬂdé
: EEmLuL:Aﬂ:AEO . R,WE,LI‘_,IA;
o BTN BT X fﬁ%orﬂﬂ7oa‘
2 7 MW..%Ou_/ﬂmﬁﬁﬁx\W/
Gt
mamﬂmoamm%
< AR

o]t

1

A

1}

1

Ar

i
e g aae

A

/\]»?(4 ’ ]g

o]
=

f .

.L_:

3

=
T

H



HIN BSAE X(Affirmative Action) _25

=
4z
N
N
a2
r (0]
o
L
i
e
o
ol
N
Ho
rok
oL
o
lo,
ne
o,
2
=
X
>
[N
QY
=
[ab)
jan)
[N
T
0>~1
lo

H

GestEe ola) & o] AEH .
2 A9 BU5d] A wrks Q%4 A0l § ¥ BAseRth: 2y
AL QAsher] Ao A% thehdch WA A walel, ARe Fol 4t
= WERG /15T QU Bl Y RISl By A /s by
I Aol 344 @IS aFehe A ohth BALES 53
AR 142 53] FARY 1429 BAS 247]7] S8 FARERG &5l o

|
FAtE S o= AX&keh Adarand AR AHUE NS H
fe3]

16. Katzenbach v. Morgan AFA 9 A ¢] BrennanKiE'E 9 HfE

H|Z o]3]e] 538 14x bk s Hiake e Bl srvis 8
= olajg)o o ugE gAEC] BHRojAARE AR 1459 WEL o] 3
g ARDEAS ARBA AES TAE] sl el 7123 585 of3]7) ARt
= e A5AQ Aoln, 7 U7t §& Aotk S(EHEFEME 1T EHE) o
74 H5& AdlE Katzenbach v. Morgan AFAOlA Brennanth® o] As|z §Fo]
HH o] ARdelA 1= 939 53] AGTEM)S BrAolal, A g <
3L o] 79](2]3]¢]) Fig Pt FAkstkaL AT Adarand 1A Stevenst™
T 93 s FXle] 93 P T ul 53kl 7|Rkste, 0|39 s AEFH
oz 13(FA14x 139 48195 A = = 55 918 Morgan©l A

A .

o
=2}
=

ol

17. Bremman KE'E S BES B33 gt 24 9] Metro Broadcasting
AP L] "F VA9 AP A AL

2t} Brennan®] o]&2 #Holx 2714 o]f ol B wokt) AAE, E R
pEfES osh=dl oA, 937t @A Feldell 7] xs Asfol s AstEH, ‘1



26 _ Q¥ o]E3 HH All6=

=, ofnf Q37 APHA SR Folxl HAE WM a8 BAS AN F s
frtollgl aAeS F85k dtehe Zo] FEHNT F WARE, 119 o]
L) BRSBTS YHkshe A oR o]sfEojxitt, O]Fﬂa A7l whebA, A5 A
HE 52 WA A oA A2 139 uleS A3t Asshe Ae
S1-&atHA, FA olaf(a) A E o] A of TED}L 7= stk Metro Broadcasting A1
of “rhfHIBg ] WEEA V1S APEA Ase il 2AAAE fAleke v
o]] 93] 53A)F F(YHH)E &% s}oizyq oMe A A Aol A AAE F

g5 w3} o2 Metro BroadcastingAb19] 7|52 oful “ Anbd HEA5 93|

) AANS Felsa, WERAIEFS AAT el 3 BagowH BED
718l ofgle] A4 £35S T 7 DRAL ek

18. HJELIARE R

A AWomiy, o3]= dF ApHe MR =(Eels, Ldne) =
R s 7P Ham ARt = ook o dd, APA Aele] Madisonian
ol Z(HIEf T AN, A WIS M GAlA te] P o2 RY
P Haw norolgith. 71 A AL sdAd 485 = 2102 Madisonian
|2Gikam T dHes AAH 49 =7 AR 7P 284 IS4
oQl- o], QIEAPHA EHE, AU S A APE- T2 BT o A9% 9
o Eeidodzl P84 AAEe] =7H Aol 84tk AdarandAFdelA v o)A
o] &% Scalia T2 v (AFHel) Madisonian o] &(FkifH S WolE

._’

N

O

n.L[n:

i, =m7Re) ARl g Q1Fe AlEe] o & tFold 4 Stk Ale A4 o
24 o=, AdarandAF1elA, Scalia tiH#- AWAGR-oF 7 G5 Apolol A A<
Apolo] lsol fiith

19. TRy P BEREES] HEW &

A2 B AR ge A AT S AL A vl i TN

!
i w3, AN Ale] Aol Q% AET AL Amshs An ge B Fwa)



MM HSAS X(Affirmative Action) _ 27

v, Q1Fe] Bepde AANNE, E Ao} AwHom AEA el 9L AT
2 heun BANFRAL oleld Ao 7)xd SAEL SEoh: TS nelel
of, WAL AEA AAES WF QTN BLE s AR Yuo 44 P
2 Wg7] AF Bt P ASH Qo] ARl o 2 AR NBS et
sloR(RAch g, Foz, WE W] “AFAAYS AT “BF, YA’ e o
2 2479 g muakel Taolw Bystn WAS wek oldl tod AE &
A5o] GAslo] Aok BOW, Tribewsol - “$2lo] v Aot v A%l A
A9l GBS o G A AY, BANE AL 7 DS sobw B - e 78

-3
Ho
1o
_‘O_L

o
2
ok
iul

20. Adarand A LIkl BY

o,
o
o
o
I
o
>,
=
3 '|—‘
&
SE
>
>
ot
o,
0
o
O
il
(@)]
ﬂ
=2
~
=
ol

T IR ks
38 FoHoR %—%@oﬂg Belal, Adarand A2 A= FAAY 1439 &S
55 FAEY a8y, 2% Adarand®] Z2A9 A O
HsHEA g A 0] o T LIRS 3714 Rl wheh Az o]
BRI AR he sHAY de e glte 740]E‘r Stevens rﬂ‘ﬂUrO] T 249
opnlis ThA kKT EEH
o, ERsPR Tk SkiEo R F3hE o @ A lE} V‘C FAE-L

=2 Mg 1
PER E2FH BwE B Aolu, T H49| Eabl obvbi Wl )M
Holr A W ARFEE o) WAol oAk el WA g 4 REEA
SJofelsl o2 Zoltk, thAlel, WAL 5% Sl TFHAA = AR ASlsh 3
SR A QoA M S SAS19E AR GALE, AR o481
ws] Q1x3e Aol
. ¥

Affirmative Action - Federal Minority Preference Programs. Since the

Supreme Court's 1980 decision in Fullilove v. Klutznick upholding a federal
"set—aside" program for minority business owners, courts have generally

accorded greater deference to federal than to state and local race-based
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preferences. In Fullilove, and again in City of Richmond v. J.A. Croson Co., the
Court acknowledged the importance of Congress's enforcement power under
Section b-of the Fourteenth Amendment. In Metro Broadcasting, Inc. v. FCC,
the Court held that intermediate scrutiny — a lesser standard than the strict
scrutiny the Court applied to states and their subdivisions in Croson — should
apply to Congress's use of affirmative action. Last Term, however, in Adarand
Constructors, Inc. v. Pena, the Supreme Court overruled Metro Broadcasting,
holding that all race - based classifications are subject to strict scrutiny
regardless of whether they are enacted by Congress or by other governmental
decisionmakers. In so doing, the Court imposed an artificial symmetry on equal
protection jurisprudence by using the abstract concepts of "congruence" and
"consistency", while it disregarded the text of the Fourteenth Amendment, the
historical relationship between race and federalism, and current social and
political realities.

In 1989, a Colorado-based general contractor known as the Mountain Gravel
& Construction Company obtained the prime contract for a highway construction
project funded by the federal government. Under the terms of the government
contract, Mountain Gravel was entitled to increased compensation if it hired
subcontractors certified as small businesses controlled by "socially and
economically disadvantaged individual." In conjunction with federal construction
contracts, the Small Business Act (SBA) created a presumption that "socially
and economically disadvantaged individuals" included all minorities and "any
other individual found to be disadvantaged by the [Small Business]
Administration." Of the subcontract bids for construction of highway guardrails
received by Mountain Gravel, the lowest bid came from Adarand. Yet Mountain
Gravel awarded the subcontract to a higher bidder, a minority—controlled
business known as the Gonzales Construction Company.

Adarand filed suit against various government officials, claiming that the
SBA's presumption that minority-owned businesses were disadvantaged was
unconstitutional under the equal protection component of the Fifth Amendment
because the presumption discriminated on the basis of an 1illicit racial

classification. The District Court for the District of Colorado granted summary
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judgment in favor of the federal government. On appeal, this judgment was
affirmed by the Tenth Circuit. The Supreme Court granted certiorari in order to
revisit the question of what level of equal protection scrutiny should apply to
benign race-based classifications authorized by Congress.

In a 54 decision, the Supreme Court vacated and remanded the district
court's judgment. Writing for the majority, Justice O'Connor quickly disposed of
the issue of Adarand's standing to bring suit and turned to the central issue in
the case : whether Congress has wider discretion than do state and local
governments to authorize race—based affirmative action programs. The majority
rejected the Court's cumulative reasoning in Fullilove, Croson, and Metro
Broadcasting and held that congressionally enacted affirmative action programs,
like those enacted by state or local governments, must satisfy strict scrutiny
under the Equal Protection Clause.

In reaching this conclusion, the majority purported to follow a long history of
equal protection cases, interpreting them to stand for three central propositions:
"skepticism" (any preferences based on racial classifications are inherently
suspect, even when intended to aid a historically disadvantaged class);
"consistency" (all racial classifications must be strictly scrutinized, regardless of
whether the classification at issue is invidious or benign); and "congruence"
(equal protection analysis under the Fifth Amendment is the same as the
analysis under the Fourteenth Amendment).

Against this background, the majority characterized Metro Broadcasting as a
"surprising turn" away from established precedent. According to the Court,
Metro Broadcasting had two major flaws. First, by declining to apply
"consistent" standards to benign and invidious discrimination, the decision
"turned its back on Croson's explanation of why strict scrutiny of all
governmental racial classifications is essential." Second, the decision violated
the "congruence" principle by holding that Congress's benign racial classification
(unlike those of the states) should be subject only to intermediate scrutiny.

In closing, the Court refuted the notion that "strict scrutiny is 'strict in
theory, but fatal in fact.""The Court acknowledged "[t]he unhappy persistence of

both the practice and the lingering effects of racial discrimination against
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minority groups" and conceded that "government is not disqualified from acting
in response to it." Justice O'Connor indicated that race—based remedies would
sometimes be acceptable, even under the strict scrutiny analysis, so long as
they "satisfie[d] the 'marrow tailoring' test" previously set forth by the Court.
The Supreme Court thus remanded the case so that the district court could
determine whether the interests served by the wuse of subcontractor
compensation clauses were '"compelling" and whether the regulation were
"narrowly tailored."

In an uncompromising concurrence, Justice Scalia reiterated the principle of
absolute colorblindness that has become his mantra in equal protection cases,
claiming that "government can never have a 'compelling interest' in
discriminating on the basis of race in order to 'make up' for past racial
discrimination in the opposite direction."

Justice Thomas also concurred, arguing against "a racial paternalism exception
to the principle of equal protection," Disagreeing with Justice Stevens's dissent,
Justice Thomas proclaimed a "moral [and] constitutional equivalence" between
benign and invidious discrimination: so-called "benign" discrimination fosters the
idea that, "because of chronic and apparently immutable handicaps, minorities
cannot compete with [non—-minorities] without their patronizing indulgence."
Thus, he claimed, all racial classifications, whether overtly invidious or
purportedly benign, must be subjected to strict scrutiny.

Justice Stevens, joined by Justice Ginsburg, dissented. He agreed with the
majority that all racial classifications should be treated with skepticism and
carefully scrutinized, but disagreed with the inferences that the majority drew
from these premises. He first rejected the Court's requirement of "consistency,"
finding "no moral or constitutional equivalence" between benign and invidious
discrimination.

Justice Stevens then expressed his disagreement with the majority's
requirement of "congruence," arguing that there are "important practical and
legal differences between federal and state or local decisionmakers." He
emphasized that Section 5 of the Fourteenth Amendment "directly empowers

Congress at the same time it expressly limits the States" and that it represents



HIN BSAS Z(Affirmative Action) _ 31

a national consensus, "achieved after hard experience throughout our sorry
history of race relations, that the Federal Government must be the primary
defender of racial minorities against the States, some of which may be inclined
to oppress such minorities." Accordingly, he concluded, "[a] rule or
'‘congruence' that ignores a purposeful 'incongruity' so fundamental to our
system of government is unacceptable."

In a separate dissent, Justice Souter, joined by Justices Ginsburg and Breyer,
sought to minimize the impact of the Court's new standard by underscoring the
majority's claim that strict scrutiny would not necessarily invalidate all
congressionally enacted programs. Since the majority gad dodged the issue of
"Congress' broad power under [Section 5]," he argued that there was '"no
reason to treat the majority opinion as affecting one way or another the views
of [Section 5] power, described as 'broad', 'unique' and 'unlike [that of] any
state or political subdivision." Thus, he explained, Adarand did not affect
Section 5's status as the source of a national interest "sufficiently important" to
satisfy strict scrutiny.

Justice Ginsburg also filed a dissent, in which Justice Breyer joined. She
agreed with the majority that "[cllose review" of benign racial classifications
was appropriate, both "to ferret out classifications in reality malign" and to
"ensure that preferences are not so large as to trammel unduly upon the
opportunities of others or interfere too harshly with legitimate expectations of
persons in once—preferred groups." Nevertheless, she argued, in light of the
long history of racial discrimination in the United States, affirmative action
programs are an appropriate means for achieving real equality. She therefore
agreed with Justices O'Connor and that application of strict scrutiny to benign
discrimination need not be "fatal in fact."

By simultaneously circumscribing federal power and affirmative action, the
Adarand Court advanced two of the Rehnquist Court's foremost agendas - the
"new federalism" and the "individualized" notion of equal protection. These two
apparent victories, however, came at a high constitutional price. The Court's
insistence on the need for "congruence" - a uniform level of equal protection

scrutiny for federal and state affirmative action programs — and "consistency" -
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a uniform level of scrutiny for "benign" and "invidious" racial classifications -
ignores the text of the Fourteenth Amendment and overlooks the historical and
sociopolitical importance of preserving Congress's broad Section 5 authority to
remedy the effects of centuries—old racial discrimination.

In its zeal to place additional limits on federal power, the Adarand Court
ignored the unique relationship between race and federal power. The Court's
decision to reject the federal-state dichotomy established by the Fourteenth
Amendment and its own precedents indicates the Court's failure to recognize
that federal power should be broader with respect to race issues than with
respect to traditionally local prerogatives. Contrary to the Court's analysis, the
Constitution does not require abstract symmetry between the equal protection
standards applied to state and federal affirmative action programs or to benign
and invidious discrimination. The Supreme Court itself has sometimes
recognized that Section 5 grants Congress more expansive authority than state
governments to promote the goals of the Fourteenth Amendment. The Adarand
majority's bare mention of Section 5 highlights the fact that the Court was
unable to rebut cogently the argument that the text of Section 5 allows for both
"Incongruence" and "inconsistency."

Although the outer boundaries of Congress's Section 5 power are contested,
the text of the Fourteenth Amendment suggests that this power is a broad,
remedial one that may permit Congress to use race-based preferences to
remedy societal discrimination. The broadest view of Section 5 was first
outlined in Justice Brennan's opinion in Katzenbach v. Morgan, in which he
suggested that Congress's Section 5 power was analogous to its expansive
power under the Necessary and Proper Clause. In Adarand, Justice Stevens
interpreted Morgan to mean that Congress "can expand the coverage of § 1 by
exercising its power under § 5 when it acts to foster equality."

However, Brennan's theory has been criticized for at least two reasons. First,
it has been suggested that if, in defining equal protection rights, Congress is
limited only by rational basis review, "then perhaps Congress can not only
extend such guarantees beyond their judicially given scope, but also narrow

them." Second, his theory is perceived to threaten principles of judicial review.



HIN BSAE Z(Affirmative Action) _ 33

Along these lines, some have urged that Section 5 should be construed
narrowly, permitting Congress to remedy only those violations of Section 1 that
are recognized by the courts. Metro Broadcasting's ‘intermediate scrutiny”
standard struck an appropriate balance between these two extreme views by
respecting Congress's Section 5 powers while also maintaining an effective
mechanism of judicial review. Indeed, the Metro Broadcasting standard may
have been the most effective way of giving "appropriate deference to the
Congress, a co—equal branch" endowed with the constitutional power to legislate
for the general welfare and to "enforce, by appropriate legislation," the Equal
Protection Clause.

From a political perspective, Congress is best able to formulate brad
remedies to the lingering effects of race discrimination. Under a Madisonian
theory of judicial review, for example, minorities are best protected from the
tyranny of the majority at the national level. Long historical experience has
borne out the merits of the Madisonian theory as applied to race relations. The
most fundamental racial in justices of our nation's history - slavery,
segregation, and rampant public and private discrimination - all required national
solutions to entrenched discriminatory practices at state and local levels. Justice
Scalia, who joined the Adarand majority, has previously embraced this
Madisonian theory and acknowledged that issues of race are better handled by
the national government. In Adarand, by contrast, Justice Scalia made no
mention of this crucial difference between federal and state governments.

Current sociopolitical realities bolster the wisdom of permitting Congress to
use race-based preferences under its Section 5 authority. Although the merits
of affirmative action programs have been hotly debated, race—based preferences
remain a powerful means of giving minorities access to fields, like the
construction industry at issue In Adarand, in which they have been
underrepresented. Affirmative action can also serve other goals, such as
remedying a government entity's own prior racial discrimination, achieving racial
diversity, or even countering the effects of societal discrimination generally. In
light of these arguments favoring race—based preferences, the Court should

defer to Congress's greater institutional competence in determining what types
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of remedies are needed to combat entrenched discriminatory practices and
achieve real equality. Indeed, despite the superficial appeal of a "colorblind"
conception of equal protection and other abstractions like "congruence" and
"consistency", the Court should heed Professor Tribe's observation that, "[j]lust
as race has played a crucial role in our nation's past, so it must play a role in
the present" if these varied social goals are to be achieved.

Despite these textual, historical, and sociopolitical arguments favoring broad
federal power under Section b5, the Adarand Court turned its back on the
precedents that had finally begun to fulfill the promise of the Fourteenth
Amendment. In the end, however, the ramifications of the Adarand decision may
not be so drastic. As the majority opinion and the three dissents emphasized,
strict scrutiny need not be fatal. Only time will tell whether Adarand will
actually spell the end of federal affirmative action programs. Perhaps, as Justice
Stevens argued, some deference to Congress's Section 5 authority will be
incorporated into the strict scrutiny standard when race-based classifications
are challenged in the courts. Yet assuming courts will show such deference,
one wonders why the Court would encourage dilution of its strict scrutiny
standard in this manner, since the effects of such dilution may be felt in
widespread areas of the law. Instead, the Court should have explicitly
recognized the textual authority contained in Section 5 and the strong historical
and political reasons for maintaining a federal-state dichotomy in equal

protection jurisprudence.
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