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<Abstract>

The Role of the National Human Rights Commission of Korea: an

Analysis of its Judgements on Sexual Harassment Petitions

Lee, Mi-Kyoung - Lee, Eun-Sang

Korea Sexual Violence Relief Center

This paper aims to examine the role played by the National Human Rights
Commission of Korea (hereinafter the Commission) to date in resolving sexual
harassment issues and to offer criticism and suggestions, based on the analysis
of the Commission's judgements on sexual harassment petitions.

From its establishment to June 2010, the Commission handled a total of 706
sexual harassment petitions. Of those, excluding cases which resulted in
disallowances and transfers in accordance with relevant laws, settlements and
arbitrations, 109 cases in total, account for half of all 220 cases determined
based on the judgement of the Commission's Discrimination Remedy Committee,
whereas recommendations, 71 cases, take up only 32.3 percent. Although the
portion of dismissals is relatively small, the grounds for dismissal is mostly
'untruthful claim' (76.5%), suggesting that the major issue is on what grounds to
validate sexual harassment claim. Of the 71 recommendations issued by the
Commission, 76.1 percent were recommendations for human rights education,
whereas only seven recommendations were for sexual harassment prevention
education, and even if we include those for recurrence prevention measures (24
cases), recommendations that call for inspection and self-reflection on the
entire organization are still very few. The controversy over and the subsequent
legislation of sexual harassment implies that in—house sexual harassment is a
problem related to the overall organizational culture, and therefore, it 1is
necessary to put a larger emphasis on recommendations like those for

prevention education, aimed at diagnosing and improving organizational
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problems. In 24 (33.8%) of the cases that resulted in recommendations, the
petitioners have either resigned or been denied re-employment as a result of
their action. This is an apparent indication of the difficulty of making sexual
harassment claims in this society and the enormous aftereffect inflicted on the
victims.

Moving on to major controversial issues that are common to many of the
petitions, first, there is the question of on what grounds to determine whether a
sexual harassment petition is valid or not. Determination of whether sexual
harassment is constituted takes the perspective of a 'reasonable person',
particularly 'reasonable women', in order to take the victim's position into
account and to overcome gender bias. Looking at the previous decisions by the
Commission, however, it is revealed that the criteria as to whether an act is
acceptable or not from the 'reasonable perspective of average women' and in
light of the common social belief differ from case to case depending on the
arbitrary interpretation of the judge. This necessitates more sophisticated
criteria that go beyond the simple value statement of the 'reasonable
perspective of average women'. Meanwhile, the 'feeling of sexual humiliation or
aversion' is a critical factor in defining sexual harassment in relevant laws as
well as an important criterion on which to base remedy recommendations. Yet,
while sexual harassment claims are inherently a radical move that questions and
defies longstanding norms, the phrase 'sexual humiliation and aversion' is often
construed as mere displeasure caused by words or behaviors inappropriate to
gender norms, which negates the motivation underlying sexual harassment
claims. This can lead to the error of basing the decision on dominant norms,
and thus it would be desirable to rephrase the wording. Secondly, since sexual
harassment usually takes place behind closed doors, opposite claims of both
sides are often all there is, without any witness or tangible evidence. It is thus
important to search for the truth based on careful examination of the credibility
of both parties' statements, even when there is no other evidence. Furthermore,
when dismissing a petition on the grounds of 'insufficient evidence', the

statement of the final decision needs to be worded carefully, so the dismissal
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itself does not automatically mean the harasser is innocent. Thirdly, although
physical coercion is not a necessary condition to establish sexual harassment,
cases involving physical coercion are likely to be more illegal. In order to come
up with proper recommendations, therefore, judgement on the degree of
illegality, 1. e. verifying whether there was physical coercion, IS necessary.
Nevertheless, some of the final decisions do not make this crucial judgement,
simply citing the principle that physical coercion is not a necessary condition to
establish sexual harassment. Moreover, as part of a comprehensive support
system for victims, the fact that regardless of the Commission's decision,
prosecution and conviction may be possible, if the involvement of physical
coercion is deemed true, and thus establishing a sexual violence case under the
criminal law or the special law on sexual violence should be notified to the
victim, along with legal assistance.

During the past five years, some 750 victims of sexual harassment filed
petitions with the Commission. Yet, the grounds on which to determine the
validity of claim have yet to be more specified, and many are concerned of the
current state of public awareness lagging behind the legal and institutional
progress. The Commission 1s urged to bear in mind the fundamentally radical
nature of sexual harrassment petitions in making judgements on them, establish
more stringent judgement criteria, and take further initiative In issuing
recommendations, thereby seeking ways to improve public sensitivity to human

rights.



