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<Abstract>

Protection of Human Rights by the Abolition of Crime of

Sexual Intercourse under Pretence of Marriage

- A Focused on the Constitutional Evaluation of the Conclusion of the
Constitutional Court 2009.11.26. Sentence, 2008Hun-Bab8 -

Lee, Hie-Houn

Professor of Sunmoon University

[t is not necessary to have to protect a woman like a baby more than this by
improvement of a position of a woman and opening of sexual intercourse in our
society today. Therefore, A purpose of a legislation of the article 304 of
criminal law is not proper. And, as for having removed a man in a protection
object of the article 304 of criminal law, it is violated right to equality. Besides,
the article 304 of criminal law has few general prevention and functions of
special prevention against crime of a penalty. And then, the person who had
sexual intercourse under pretence of marriage should be suffered moral
criticism and civil law responsibility. When I consider such a point and so on,
the article 304 of criminal law will be violated a principle of balancing test.

Thus, It is going to protect human rights of a woman and a man that
constitutional court is the point that unconstitutionality decided the article 304
of criminal law in November, 2009, and the government is going to abolish the
article 304 of criminal law in March, 2011. Accordingly, deletion or abolition of

the article 304 of criminal law must be enforced at once.

Key Words : Crime of Sexual Intercourse under Pretence of Marriage,
Self-determination of Sexual Intercourse, Right to Equality,

Right of privacy, Principle of balancing test



